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New Directions
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MSPB Statutory Missions

• Adjudication of cases within MSPB jurisdiction

• Review of OPM regulations/ Agency 
implementation of OPM regulations

• Studies on the health, effectiveness, growth, 
and viability of the civil service
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Merit System Principles – 5 U.S.C. § 2301(b)

• Employment determined solely on qualifications
• Fair and equitable treatment without 

discrimination
• Equal pay for equal work
• Retention/ separation based on performance
• Protection from partisan politics
• Protection from reprisal against whistleblowing
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Prohibited Personnel Practices – 5 U.S.C. § 2302(b)

• Discrimination
• Coercion based on politics
• Improper preference/ advantage to employees,

applicants
• Nepotism
• Retaliation for whistleblowing or filing appeals/ 

grievances
• Violation of veteran’s preferences
• Violation of merit principles
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Adjudication
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Case Processing
2009
- Initial decisions:  6,265 cases
- HQ decisions:  950 cases

2010 (January through June)
- Initial decisions:  3,563 cases
- HQ decisions: 386 cases
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Oral Argument and Amicus Briefs

• Amicus briefs and oral arguments are appropriate 
where there is 
– A pure legal issue or
– Government-wide or agency-wide impact

• Interlocutory orders consolidate cases at HQ 
5 CFR 1201.91-93

• Consistency of decisions and judicial economy 
are fulfilled
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Cases Pending Oral Argument

Conyers v. Department of Defense and Northover v. 
Department of Defense – Scope of Egan v. Navy

Aguzie v. OPM and Barnes v. OPM - Whether 5 USC, 
Chapter 75 applies to OPM suitability actions
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Whistleblower Protection Act
Schnell v. Army, (April 20, 2010)
- Schnell engaged in protected whistleblowing when he 

disclosed deficient inspection of a multimillion-dollar 
contract at his facility was deficient

- Schnell’s disclosures were a contributing factor in agency 
actions failing to select him for a temporary promotion

- Agency failed to prove by clear and convincing evidence 
that it would not have selected him for the position absent 
disclosures

- Corrective action to promote Schnell retroactive to 2006
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Trends in Penalty Mitigation
• Recent Board and Federal Circuit decisions 

emphasize the appropriate penalty analysis under 
Douglas v. Veterans Administration, 5 M.S.P.R. 280 
(1981) 

• Appropriate Douglas factors must be considered in 
arriving at penalty determinations

• Board has explained considerations that may justify 
mitigation, such as disparate penalties, potential for 
rehabilitation, and seriousness of the offense

• Williams v. SSA, 586 F.3d 1365 (Fed. Cir.2009)
• Woebcke v. DHS, 2010 MSPB 85 (May 6, 2010)
• Lewis v. DVA, 2010 MSPB 98 (May 28, 2010)
• Suggs v. DVA, 2010 MSPB 99 (June 1, 2010)
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Special Panel
• Mixed case appeal filed with MSPB 
• After receiving Board decision in a mixed case, an 

employee petitions the EEOC 
• If the Board reaffirms its earlier decision after 

considering EEOC decision, it certifies the matter to the 
Special Panel

• Special Panel considers administrative record, decides 
the issues in dispute, and issues a final, judicially 
reviewable decision

• Significant Cases – Ignacio v. USPS; Boots v. USPS
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Review of Regulations
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Board Review
• Board has authority to declare an OPM rule or regulation 

invalid if it would require any employee to commit a PPP 
as defined by 5 U.S.C. § 2303(b)

• Board may also determine that an OPM regulation has 
been invalidly implemented if the OPM regulation, as 
implemented, has required an employee to commit a 
PPP

• Board may conduct such reviews (1) on its own motion; 
(2) granting, in its sole discretion, petition for such 
review; or (3) on written complaint by the Special 
Counsel . . .
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Determining to Exercise Authority

Board considers
– Likelihood a given issue will be reached in a timely            

fashion through ordinary channels of appeal
– Availability of other equivalent remedies
– Extent of regulation’s application to the Federal service
– Strength of arguments against the validity of its 

implementation  McDiarmid v. U.S. Fish & Wildlife, 19 
M.S.P.R. 347, 349 (1984)

Recent cases
– NTEU v. OPM, 110 M.S.P.R. 237 (2008) (regulation review denied)
– Garcia v. OPM, 109 M.S.P.R. 266 (2008) (regulation review denied)
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Studies
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The Federal Workforce: Increasing Diversity
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Pay Levels by Demographic Group

U.S. Merit Systems Protection Board

0%

2%

4%

6%

8%

10%

12%

14%

16%

1992 1996 2000 2005 2007

Race/national origin

Sex

Age
Disability

Religion

Marital status
Political affiliation

Source:  MSPB’s Merit Principles Survey, 1992-2007.

Percentage of Employees Perceiving Discrimination 
by Basis of Denial, 1992-2007
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How to Get Ahead: Employee Perceptions
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• Formal Education
• Specialized or technical training
• Extensive work experience
• Quality of past performance
• Mentor
• Supportive supervisor
• Contacts who make recommendations
• Willingness to accept challenging assignments
• Opportunity to act in the position

Source:  MSPB, 2007 Career Advancement Survey.

Career Accelerators
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Contacting MSPB
By Phone
(202) 653-7200 or (800) 209-8960

By Mail
U.S. Merit Systems Protection Board
1615 M Street, NW
Washington, DC 20419

www.mspb.gov

Open.gov
www.mspb.gov/open


