
H
A

R
A

SSM
E

N
T  

A
N

D
  

R
E

TA
LIA

TIO
N

 

EEO
C

 Technical A
ssistance Prog

ram
 

 2016 



H
A

R
A

SSM
E

N
T

 

Fiscal year 2015  
Total charg

es =
 89,385 
 

H
arassm

ent charg
es consisted

 
of alm

ost 28,000 (31%
) 



W
H

A
T IS H

A
R

A
SSM

E
N

T? 

 
H
ARASSM

EN
T…

. 
 

Is any unw
elcom

e verbal or physical 
conduct. 

 



W
H

A
T

 IS U
N

W
E

L
C

O
M

E
? 

�
E

m
p

loyee d
id

 not solicit or 
invite the cond

uct. 
 

�
E

m
p

loyee reg
ard

ed
 the 

cond
uct as und

esirab
le 



W
H

A
T

  T
Y

P
E

S O
F

 H
A

R
A

SSM
E

N
T

 
A

R
E

   
P

R
O

T
E

C
T

E
D

? 
¾

R
ace 

¾
C

olor 
¾

Sex 
¾

A
g

e (0ver 40) 
¾

R
elig

ion 
¾

N
ational O

rig
in 

¾
G

enetic Inform
ation 

¾
D

isab
ility 

¾
R

etaliation 



W
H

A
T

 IS W
O

R
K

P
L

A
C

E
 

H
A

R
A

SSM
E

N
T

? 

 
 

H
arassm

ent at W
ork 

 
+

 
Protected

 Basis 
  

 
________________________ 

 
 

=
 

W
orkp

lace H
arassm

ent 
 



W
H

A
T

’S U
N

L
A

W
F

U
L

 
H

A
R

A
SSM

E
N

T
? 

U
nw

elcom
e cond

uct that alters the cond
itions 

of em
p

loym
ent.   

Such as:  
sexual ad

vances/p
ressures for d

ates;  
slurs, com

m
ents, slang

 exp
ressions jokes, 

innuend
os;  

b
eating

s, threats, inap
p

rop
riate touching, 

inap
p

rop
riate g

estures; and
  

p
ictures, g

raffiti. 
 



W
H

A
T

 IS N
O

T
 

C
O

V
E

R
E

D
? 

¾
M

inor Isolated
 Incid

ents 
 

¾
Sim

p
le Teasing

 
 

¾
O

ffhand
 C

om
m

ents 
 



W
H

O
 IS IN

V
O

LV
E

D
 IN

 
W

O
R

K
P

L
A

C
E

 H
A

R
A

SSM
E

N
T

? 

¾
V

ictim
(s) 

 ¾
H

arasser(s) 
     C

an b
e sup

ervisor, co-w
orker, or non-

em
p

loyee 
 ¾

V
ictim

 and
 H

arasser can b
e sam

e 
p

rotected
 class 



H
A

R
A

SSM
E

N
T

 A
G

A
IN

ST
 L

G
B

T
  

(L
E

SB
IA

N
, G

A
Y

, B
ISE

X
U

A
L

 A
N

D
 

T
R

A
N

SG
E

N
D

E
R

) IN
D

IV
ID

U
A

L
S 

¾
Title V

II of the C
ivil R

ig
hts A

ct of 1964, as 
am

end
ed

 m
akes it unlaw

ful for an em
p

loyer to 
d

iscrim
inate ag

ainst an em
p

loyee on the b
asis of 

that em
p

loyee’s “sex.” 
¾

The statute d
oes not p

rovid
e a com

p
rehensive 

d
efinition of w

hat d
iscrim

ination “b
ecause of sex” 

m
eans.  

¾
The courts have said

 that sex d
iscrim

ination 
includ

es d
iscrim

ination b
ecause an ap

p
licant or 

em
p

loyee d
oes not conform

 to trad
itional g

end
er 

stereotyp
es. 

 



C
A

SE
LA

W
 

�
Price W

aterhouse v. H
op

kins, 490 U
.S. 228 

(1989): d
iscrim

ination on the b
asis of 

g
end

er stereotyp
e constitutes sex-b

ased
 

d
iscrim

ination. 
 

�
Sm

ith v. C
ity of Salem

, 378 F.3d
 566 (6

th 
C

ir. 2004): d
iscrim

ination ag
ainst 

transg
end

er ind
ivid

ual b
ecause of 

his/her g
end

er non-conform
ity is g

end
er 

stereotyp
ing

 p
rohib

ited
 b

y Title V
II. 



P
E

N
D

IN
G

 C
A

SE
S 

¾
EEO

C
 v. Scott M

ed
ical H

ealth C
enter, P.C

., (W
.D

. Pa., N
o.  

2:16-cv-00225-C
B, filed

 M
arch 1, 2016): alleg

es that 
C

harg
ing

 Party’s sup
ervisor, w

ho knew
 C

P w
as g

ay, 
freq

uently assailed
 him

 w
ith vulg

ar and
 offensive anti-

g
ay ep

ithets. C
P eventually resig

ned
 to avoid

 the 
harassm

ent. 
¾

EEO
C

 v. Pallet C
om

p
anies d

/b
/a IFC

O
 System

s N
A

, Inc. 
("IFC

O
"), (D

. M
d

., N
o. 1:16-cv-00595-R

D
B, filed

 M
arch 

1, 2016): alleg
es C

P, a lesb
ian w

om
an, w

as harassed
 

b
y her sup

ervisor b
ecause of her sexual orientation 

and
 nonconform

ity w
ith stereotyp

ical g
end

er norm
s. 

A
 few

 d
ays after C

P com
p

lained
, she w

as term
inated

. 
The com

p
laint also alleg

es retaliatory d
ischarg

e. 



R
E

SO
LV

E
D

 C
A

SE
S 

¾
EEO

C
 v. D

eluxe Financial Services C
orp., (D

. 
M

inn. C
iv. N

o. 0:15-cv-02646-A
D

M
-SE

R
, filed

 
June 4, 2015, settled

 on January 20, 2016).  The 
law

suit alleg
ed

 that after the C
P b

eg
an to 

p
resent at w

ork as a w
om

an and
 inform

ed
 her 

sup
ervisors that she w

as transg
end

er, 
sup

ervisors and
 cow

orkers called
 her hurtful 

ep
ithets and

 intentionally used
 the w

rong
 

g
end

er p
ronouns to refer to her.  A

d
d

itionally, 
C

P w
as not p

erm
itted

 to use the w
om

en's 
restroom

 in violation of Title V
II.  A

s p
art of a 

settlem
ent ag

reem
ent, the d

efend
ant ag

reed
 

to p
ay $115,000 in d

am
ag

es to the C
P. 



R
E

SO
LV

E
D

 C
A

SE
S 

¾
EEO

C
 v. Lakeland

 Eye C
linic, P.A

. (M
.D

. Fla. 
C

iv. N
o. 8:14-cv-2421-T35 A

E
P filed

 Sep
t. 25, 

2014, settled
 A

p
ril 9, 2015). The law

suit 
alleg

ed
 that the em

p
loyer sub

jected
 C

P to 
sex d

iscrim
ination b

y firing
 her b

ecause she 
is transg

end
er, w

as transitioning
 from

 m
ale 

to fem
ale, and

/or b
ecause she d

id
 not 

conform
 to g

end
er-b

ased
 stereotyp

es in 
violation of Title V

II. The case settled
 for 

$150,000 in m
onetary d

am
ag

es. 



C
O

M
M

O
N

 M
IST

A
K

E
S 

T
O

 A
V

O
ID

 

¾
N

ot taking
 the harassm

ent 
com

p
laint seriously enoug

h. 
¾

M
ishand

ling
 reluctant 

com
p

lainants. 
 



C
O

M
M

O
N

 M
IST

A
K

E
S T

O
 

A
V

O
ID

 

�
U

sing
 p

oorly trained
 or  

      untrained
 investig

ators. 
�

U
sing

 internal investig
ators 

w
hen it’s m

ore ap
p

rop
riate to 

use investig
ators w

ithout ties to 
the em

p
loyer. 

 



C
O

M
M

O
N

 M
IST

A
K

E
S 

T
O

 A
V

O
ID

 

¾
Failing

 to m
aintain neutrality. 

 
¾

N
ot d

ocum
enting

 the 
investig

ation. 
 



C
O

M
M

O
N

 M
IST

A
K

E
S 

T
O

 A
V

O
ID

 

Failing
 to und

erstand
 the  

p
sycholog

ical effects of 
w

orkp
lace harassm

ent  



C
O

M
M

O
N

 M
IST

A
K

E
S 

T
O

 A
V

O
ID

 

Failing
 to ad

vise the 
com

p
lainant of the outcom

e. 
 Failing

 to train low
er level 

sup
ervisors on harassm

ent 
p

olicy. 



SM
IT

H
 V. R

O
C

K
-T

E
N

N
 SE

R
V

IC
E

S, IN
C

., 
N

O
. 15-5534, 2016 W

L
 520073, (6

T
H C

IR
. 

2016) 

o
D

efend
ant is a corrug

ated
 b

ox com
p

any. 
o

Plaintiff is m
ale and

 w
as hired

 in A
ug

ust, 2010.  
o

H
arassm

ent starts in D
ecem

b
er, 2010, consisting

 of 
rep

eated
 touching

 of the b
uttocks. 

o
Plaintiff com

p
lains ab

out the harassm
ent.  

o
D

efend
ant’s resp

onse is neither p
rom

p
t nor 

ap
p

rop
riate in lig

ht of w
hat it knew

 or should
 have 

know
n. 

o
Plaintiff ob

tains a jury verd
ict in his favor and

 is 
aw

ard
ed

 $300,000.00. 
o

Sixth C
ircuit C

ourt of A
p

p
eals up

hold
s verd

ict. 
 



W
O

R
K

P
L

A
C

E
 

V
IO

L
E

N
C

E
 

¾
M

ost acts of w
orkp

lace violence occur as 
som

e form
 of verb

al or non-verb
al threat, 

b
ullying, harassm

ent, or p
hysical assault.  

 
¾

It is im
p

ortant to rem
em

b
er acts of p

hysical 
w

orkp
lace violence start as som

e form
 of 

non-p
hysical assault. 

 



W
O

R
K

P
L

A
C

E
 

V
IO

L
E

N
C

E
 

¾
N

o one can accurately p
red

ict 
violent b

ehavior.  
 

¾
H

ow
ever, w

e can learn to recog
nize 

som
e of the ind

icators of increased
 

risk of violent b
ehavior. 



W
O

R
K

P
L

A
C

E
 

V
IO

L
E

N
C

E
 

¾
The follow

ing
 ind

icators w
ere id

entified
 b

y the 
FBI’s N

ational C
enter for the A

nalysis of V
iolent 

C
rim

e, Profiling
 and

 Behavioral A
ssessm

ent U
nit in 

its analysis of p
ast incid

ents of w
orkp

lace 
violence*: 

 
• D

irect or veiled
 threats of harm

; These are 
 

som
e of the ind

icators: 
 

• Intim
id

ating, b
ellig

erent, harassing, b
ullying, 

 
or other inap

p
rop

riate and
 ag

g
ressive 

 
b

ehavior; 
 

• N
um

erous conflicts w
ith sup

ervisors and
 other 

 
em

p
loyees; 

*Violence in the W
orkplace: A

 G
uide for Prevention and Response, A

pril 
2013, 1st Edition, citing w

w
w

.fbi.gov 



W
O

R
K

P
L

A
C

E
 

V
IO

L
E

N
C

E 
• Bring

ing
 a w

eap
on to w

ork, b
rand

ishing
 a w

eap
on at 

w
ork, m

aking
 inap

p
rop

riate reference to g
uns, or 

fascination w
ith w

eap
ons; 

• Statem
ents show

ing
 fascination w

ith incid
ents of 

w
orkp

lace violence, statem
ents ind

icating
 ap

p
roval of 

the use of violence to resolve a p
rob

lem
, or statem

ents 
ind

icating
 id

entification w
ith p

erp
etrators of w

orkp
lace 

hom
icid

es; 
• Statem

ents ind
icating

 d
esp

eration (over fam
ily, 

financial, and
 other p

ersonal p
rob

lem
s) to the p

oint of 
contem

p
lating

 suicid
e; 



W
O

R
K

P
L

A
C

E
 

V
IO

L
E

N
C

E 

• Pend
ing

 or recent layoffs; 
• D

rug
/alcohol ab

use; and
 

• E
xtrem

e chang
es in b

ehavior. 
 N

one of these sig
ns should

 b
e 

ig
nored

. 



R
E

T
A

L
IA

T
IO

N
 



R
E

T
A

L
IA

T
IO

N
 

¾
In FY

 2015 retaliation charg
es increased

 b
y nearly 5 

p
ercent and

 continue to b
e the lead

ing
 concern 

raised
 b

y w
orkers across the country.  

 
¾

Based
 on the year-end

 d
ata retaliation ag

ain w
as the 

m
ost freq

uently filed
 charg

e of d
iscrim

ination, w
ith 

39,757 charg
es, m

aking
 up

 45 p
ercent of all p

rivate 
sector charg

es filed
 w

ith E
E

O
C

.  



R
E

T
A

L
IA

T
IO

N
 

¾
The statutes enforced

 b
y the C

om
m

ission p
rohib

it 
retaliation b

y an em
p

loyer, em
p

loym
ent ag

ency, or 
lab

or org
anization b

ecause an ind
ivid

ual has eng
ag

ed
 

in p
rotected

 activity.   
¾

Protected
 activity consists of the follow

ing
: 

 
1) op

p
osing

 a p
ractice m

ad
e unlaw

ful b
y one of the 

 
em

p
loym

ent d
iscrim

ination statutes; or 
 

2)  filing
 a charg

e, testifying, assisting, or 
 

p
articip

ating
 in any m

anner in an investig
ation, 

 
p

roceed
ing, or hearing

 und
er the ap

p
licab

le 
 

statute 
 



R
E

T
A

L
IA

T
IO

N
 

There are three essential elem
ents of a 

retaliation claim
: 

  1) p
rotected

 activity—
op

p
osition to 

d
iscrim

ination or p
articip

ation in the 
statutory com

p
laint p

rocess 
  2) ad

verse action 
  3) causal connection b

etw
een the 

p
rotected

 activity and
 the ad

verse action  



R
E

T
A

L
IA

T
IO

N
 

In ord
er to estab

lish unlaw
ful retaliation, a 

claim
ant m

ust p
rove that the em

p
loyer took an 

ad
verse action b

ecause of his or her op
p

osition 
to unlaw

ful d
iscrim

ination or p
articip

ation in a 
com

p
laint, investig

ation, or law
suit ab

out 
d

iscrim
ination. U

niversity of Texas Southw
estern 

M
ed

ical C
enter v. N

assar, 133 S. C
t. 2517 (2013). 

That case held
 that a Title V

II retaliation claim
ant 

“m
ust estab

lish that his or her p
rotected

 activity 
w

as a b
ut-for cause of the alleg

ed
 ad

verse 
action b

y the em
p

loyer.” This m
eans that the 

claim
ant m

ust show
 that the em

p
loyer w

ould
 not 

have taken the action “in the ab
sence of” the 

claim
ant's p

rotected
 activity.  



A
V

O
ID

IN
G

 R
E

T
A

L
IA

T
IO

N
 

¾
H

ave a clearly w
ritten non-retaliation p

olicy. 
¾

Provid
e training

 on w
hat constitutes retaliation, 

how
 m

ake com
p

laints of d
iscrim

ination, how
 to 

m
ake com

p
laints of retaliation and

 the 
p

roced
ure for red

ress. 
¾

Follow
 up

 w
ith the em

p
loyees w

ho have lod
g

ed
 

com
p

laints. 
¾

In som
e situations, consid

er having
 the 

com
p

lainant rep
ort to a d

ifferent sup
ervisor. 

¾
C

arefully review
 em

p
loym

ent actions ag
ainst 

the com
p

lainant. 
    


