
SANCTIONS IN THE EEOC SANCTIONS IN THE EEOC 
ADMINISTRATIVE ADMINISTRATIVE 

PROCESSPROCESSPROCESSPROCESS

Eve G. Eve G. FriedliFriedli John P. Mahoney, Esq.John P. Mahoney, Esq.
Administrative JudgeAdministrative Judge PartnerPartner
EEOC Miami District OfficeEEOC Miami District Office Tully Tully RinckeyRinckey, PLLC, PLLC

A 27 2013A 27 2013August 27, 2013August 27, 2013



Concepts Pertinent to Concepts Pertinent to 
NonNon--Compliance Issues Set Forth InCompliance Issues Set Forth InNonNon Compliance Issues Set Forth In Compliance Issues Set Forth In 

EEOC’s CaselawEEOC’s Caselaw

 Untimely Investigations Untimely Investigations 
 Undue DelayUndue Delay
 Failing to Obey an Order Failing to Obey an Order 

(Ignoring Discovery Requests; Failing to Submit Pre(Ignoring Discovery Requests; Failing to Submit Pre--
Hearing Statements or Attend a Scheduled Conference)Hearing Statements or Attend a Scheduled Conference)

 Failing to Submit a Complete  Hearings Record to Failing to Submit a Complete  Hearings Record to 
EEOC’s Office of Federal Operations (“OFO”)EEOC’s Office of Federal Operations (“OFO”)



What Can Leave Either Party Vulnerable?What Can Leave Either Party Vulnerable?



29 C.F.R. 1614.109(f)(3)29 C.F.R. 1614.109(f)(3)29 C.F.R. 1614.109(f)(3)29 C.F.R. 1614.109(f)(3)

When the complainant or the agency or itsWhen the complainant or the agency or itsWhen the complainant, or the agency or its When the complainant, or the agency or its 
employees fail without good cause to respond employees fail without good cause to respond 
fully and in a timely fashion to an Order of anfully and in a timely fashion to an Order of anfully and in a timely fashion to an Order of an fully and in a timely fashion to an Order of an 
Administrative Judge, or requests for the Administrative Judge, or requests for the 
investigative file forinvestigative file for documents, records,documents, records,investigative file, for investigative file, for documents, records, documents, records, 
affidavits, or the attendance of witness(affidavits, or the attendance of witness(eses), ), 
the Administrative Judge shall in appropriatethe Administrative Judge shall in appropriatethe Administrative Judge shall, in appropriate the Administrative Judge shall, in appropriate 
circumstances . . . . circumstances . . . . 



29 C.F.R. 1614.109(f)(3)29 C.F.R. 1614.109(f)(3)29 C.F.R. 1614.109(f)(3)29 C.F.R. 1614.109(f)(3)

((ii)) Draw an adverse inference that the requested Draw an adverse inference that the requested (( )) qq
information, or the testimony of the requested information, or the testimony of the requested 
witness, would have reflected unfavorably on the party witness, would have reflected unfavorably on the party 
refusing to provide the requested information;refusing to provide the requested information;g p q ;g p q ;

(ii)(ii) Consider the matters to which the requested Consider the matters to which the requested 
information or testimony pertains to be established in information or testimony pertains to be established in 
favor of the opposing party;favor of the opposing party;favor of the opposing party;favor of the opposing party;

(iii)(iii) Exclude other evidence offered by the party failing to Exclude other evidence offered by the party failing to 
produce the requested information or witness;produce the requested information or witness;

(iv)(iv) Issue a decision fully or partially in favor of the Issue a decision fully or partially in favor of the 
opposing partyopposing party; or; or

(v)(v) Take such other actions as appropriateTake such other actions as appropriate(v)(v) Take such other actions as appropriate.Take such other actions as appropriate.



EEOC’s Standard Acknowledgement and Order  EEOC’s Standard Acknowledgement and Order  
Provides Notice to the Parties that. . . .Provides Notice to the Parties that. . . .

Sanctions may be issued pursuant toSanctions may be issued pursuant to
29 C.F.R. 29 C.F.R. §§ 1614.109(f)(3).1614.109(f)(3).( )( )( )( )

Sanctions may be issued for the failure to Sanctions may be issued for the failure to 
follo the A&O or other Orders of an AJfollo the A&O or other Orders of an AJfollow the A&O or other Orders of an AJ.follow the A&O or other Orders of an AJ.



EEOC StandardEEOC StandardEEOC Standard EEOC Standard 
Acknowledgement and OrderAcknowledgement and Order

A party A party mustmust respond to a request for respond to a request for 
di i hi hi (30) l ddi i hi hi (30) l ddiscovery within thirty (30) calendar discovery within thirty (30) calendar 
days from receipt of the request.days from receipt of the request.



EEOC Standard EEOC Standard 
A k l d d O dA k l d d O dAcknowledgement and OrderAcknowledgement and Order

Failure to follow this Order or other orders of the Administrative Failure to follow this Order or other orders of the Administrative 
ddJudge may result in sanctions pursuant to 29 C.F.R. Judge may result in sanctions pursuant to 29 C.F.R. §§

1614.109(f)(3).  The Administrative Judge may, where 1614.109(f)(3).  The Administrative Judge may, where 
appropriate:appropriate:
(A)(A) D d i f h h d i f iD d i f h h d i f i (A)(A) Draw an adverse inference that the requested information, Draw an adverse inference that the requested information, 
or the testimony of the requested witness, would have reflected or the testimony of the requested witness, would have reflected 
unfavorably on the party refusing to provide the requested unfavorably on the party refusing to provide the requested 
information;information;information;information;

 (B)(B) Consider the matters to which the requested information or Consider the matters to which the requested information or 
testimony pertains to be established in favor of the opposing testimony pertains to be established in favor of the opposing 
party;party;party;party;

 (C)(C) Exclude other evidence offered by the party failing to Exclude other evidence offered by the party failing to 
produce the requested information or witness;produce the requested information or witness;

 (D)(D) Issue a decision fully or partially in favor of theIssue a decision fully or partially in favor of the (D)(D) Issue a decision fully or partially in favor of the Issue a decision fully or partially in favor of the 
opposing partyopposing party; or; or

 (E)(E) Take such other actions as appropriate.Take such other actions as appropriate.



EEOC Management Directive 110EEOC Management Directive 110
(“EEO(“EEO MDMD 110”)110”)(“EEO(“EEO--MDMD--110”)110”)

EEOEEO--MDMD--110 Chap 7 Sect III (D)110 Chap 7 Sect III (D)EEOEEO MDMD 110, Chap. 7, Sect. III (D).110, Chap. 7, Sect. III (D).
This section contains language pertaining to   This section contains language pertaining to   
the AJ’s authority to sanction parties that failthe AJ’s authority to sanction parties that failthe AJ s authority to sanction parties that fail the AJ s authority to sanction parties that fail 
to comply with Orders. Part of that language to comply with Orders. Part of that language 
tracks the language that is containedtracks the language that is containedtracks the language that is contained tracks the language that is contained 
within the EEOC’s standard A&Owithin the EEOC’s standard A&O.  .  
Other language refers to the AJ’s ability toOther language refers to the AJ’s ability toOther language refers to the AJ s ability to Other language refers to the AJ s ability to 
sanction a party that is not sanction a party that is not preparedprepared for a for a 
conferenceconferenceconference.conference.



Precedent forPrecedent for
Monetary SanctionsMonetary Sanctions

 EEOC decisions grant attorney fees as a sanction EEOC decisions grant attorney fees as a sanction 
against agencies for failing to obey an Order when aagainst agencies for failing to obey an Order when aagainst agencies for failing to obey an Order when a against agencies for failing to obey an Order when a 
Complainant is represented by an attorney.Complainant is represented by an attorney.

 As a sanction for agencies not providing the complete As a sanction for agencies not providing the complete s s c g c s p v d g c ps s c g c s p v d g c p
hearings record for review, EEOC decisions have hearings record for review, EEOC decisions have 
ordered agencies to provide notice to a CP of his ordered agencies to provide notice to a CP of his 
entitlement to retain an attorney for which the agency entitlement to retain an attorney for which the agency 
must pay attorney fees and costs.must pay attorney fees and costs.



Interim Sanctions: Award of Interim Sanctions: Award of 
Attorney’s Fees for DiscoveryAttorney’s Fees for Discovery

EEOEEO--MDMD--110, Chap. 7, Sect. IV (F):110, Chap. 7, Sect. IV (F):, p , ( ), p , ( )
 The Administrative Judge may require “the agency The Administrative Judge may require “the agency 

to bear the costs for the complainant to obtain to bear the costs for the complainant to obtain 
d d bd d bdepositions or any other discovery because the depositions or any other discovery because the 
agency has failed to complete its investigation timely agency has failed to complete its investigation timely 
. . . or has failed to investigate the allegations. . . or has failed to investigate the allegations. . . or has failed to investigate the allegations . . . or has failed to investigate the allegations 
adequately.”adequately.”

EEOEEO--MDMD--110, Chap. 7, Sect. V (A)(1):110, Chap. 7, Sect. V (A)(1):
 “Sanctions under “Sanctions under §§ 1614.109(f) may be evidentiary, 1614.109(f) may be evidentiary, 

monetary, or both. . . . Monetary sanctions include monetary, or both. . . . Monetary sanctions include 
attorneys fees and the costs of discovery.”attorneys fees and the costs of discovery.”



Interim Sanctions: Award of Interim Sanctions: Award of 
Attorney’s Fees for DiscoveryAttorney’s Fees for Discovery

 EEOEEO--MDMD--110, Chap. 11, Sect. VIII (C):110, Chap. 11, Sect. VIII (C):
Even absent a finding of discrimination an AJ has Even absent a finding of discrimination an AJ has g Jg J
authority to impose attorney fees and costs as a authority to impose attorney fees and costs as a 
sanction for refusal to obey discovery or other Orderssanction for refusal to obey discovery or other Orders

 EEOEEO--MDMD--110, Chap. 7, Sect. III (D):110, Chap. 7, Sect. III (D):
An AJ has authority to impose a sanction for a party An AJ has authority to impose a sanction for a party 
not being prepared for a conference.not being prepared for a conference.



Interim Sanctions: Award of Interim Sanctions: Award of 
Attorney’s Fees for DiscoveryAttorney’s Fees for Discovery

W ll D ’ f T iW ll D ’ f T i EEOC A l NEEOC A l NWaller v. Dep’t of  TransportationWaller v. Dep’t of  Transportation, EEOC Appeal No. , EEOC Appeal No. 
0720030069 (May 25, 2007), 0720030069 (May 25, 2007), req. for recon. deniedreq. for recon. denied, , 
EEOC Request No. 0520070689 (Feb. 26, 2009).EEOC Request No. 0520070689 (Feb. 26, 2009).q N ( b , )q N ( b , )

•• OFO upheld the AJ’s Order, which awarded, in part, fees and OFO upheld the AJ’s Order, which awarded, in part, fees and 
costs to a Complainant that were incurred in the preparation costs to a Complainant that were incurred in the preparation 
of the Complainant’s Motion for Sanctions.of the Complainant’s Motion for Sanctions.

•• AJs may award attorney’s fees and costs as a sanction against AJs may award attorney’s fees and costs as a sanction against J y y gJ y y g
federal agencies for the violation of an AJ’s Order.federal agencies for the violation of an AJ’s Order.

•• “[A]warding attorney’s fees and costs as a sanction ensures “[A]warding attorney’s fees and costs as a sanction ensures 
the integrity and efficiency of the administrative process Nothe integrity and efficiency of the administrative process Nothe integrity and efficiency of the administrative process.  No the integrity and efficiency of the administrative process.  No 
party has the opportunity to pick and choose which order by party has the opportunity to pick and choose which order by 
an Administrative Judge it deems worthy of compliance.”an Administrative Judge it deems worthy of compliance.”



Interim Sanctions: Award of Interim Sanctions: Award of 
Attorney’s Fees for DiscoveryAttorney’s Fees for Discovery

How much can a sanction of attorney’s fees to conductHow much can a sanction of attorney’s fees to conductHow much can a sanction of attorney s fees to conduct How much can a sanction of attorney s fees to conduct 
discovery cost?discovery cost?

•• Approximately Approximately $10,300$10,300 during a supplemental investigation during a supplemental investigation 
(20 hours x $515/hr (20 hours x $515/hr LaffeyLaffey rate)rate)

•• Approximately Approximately $12,875$12,875 for requesting and responding to for requesting and responding to 
discovery (25 hours x $515/hrdiscovery (25 hours x $515/hr LaffeyLaffey rate)rate)discovery (25 hours x $515/hr discovery (25 hours x $515/hr LaffeyLaffey rate)rate)

•• Approximately Approximately $143,600$143,600 for 20 depositions (10 per side) (12 for 20 depositions (10 per side) (12 
hours per deposition x $515/hr hours per deposition x $515/hr LaffeyLaffey rate + $1,000 rate + $1,000 p pp p yy
transcript fee)transcript fee)

•• Total: Total: $166,775$166,775



Interim Sanctions: Award of Interim Sanctions: Award of 
Attorney’s Fees & Costs for DelayAttorney’s Fees & Costs for Delay

MirabalMirabal v. Dep’t of the Armyv. Dep’t of the Army, EEOC Appeal , EEOC Appeal 
No. 0720120007 (November 9, 2012).No. 0720120007 (November 9, 2012).No. 0720120007 (November 9, 2012).No. 0720120007 (November 9, 2012).
A Video TeleA Video Tele--Conference (“VTC”) hearing was Conference (“VTC”) hearing was 
scheduled and the agency had responsibility toscheduled and the agency had responsibility toscheduled and the agency had responsibility to scheduled and the agency had responsibility to 
ensure that the VTC connections were in proper ensure that the VTC connections were in proper 
working condition and to ensure that an ITworking condition and to ensure that an ITworking condition and to ensure that an IT working condition and to ensure that an IT 
person was immediately available in case of any person was immediately available in case of any 
technical difficultiestechnical difficultiestechnical difficulties.technical difficulties.



MirabalMirabal v. Armyv. ArmyMirabalMirabal v. Armyv. Army

 Day 1Day 1 -- The VTC connection was lost early and theThe VTC connection was lost early and theDay 1 Day 1 The VTC connection was lost early and the The VTC connection was lost early and the 
hearing started 51 minutes late. Later that same day, the hearing started 51 minutes late. Later that same day, the 
connection was lost again and the agency acknowledged connection was lost again and the agency acknowledged 
that it could not reestablish the video feed because that it could not reestablish the video feed because 
there were no IT personnel available.there were no IT personnel available.

 Day 2 Day 2 -- Further VTC problems led to the adjournment Further VTC problems led to the adjournment 
of the hearing at 2:15 p.m. and the hearing was of the hearing at 2:15 p.m. and the hearing was 
r d th f ll i thr d th f ll i threconvened the following month.reconvened the following month.

 Day 3 Day 3 -- Continued VTC connection problems occurred Continued VTC connection problems occurred 
when the VTC hearing reconvened The agency hadwhen the VTC hearing reconvened The agency hadwhen the VTC hearing reconvened. The agency had when the VTC hearing reconvened. The agency had 
not prenot pre--tested the system.tested the system.



MirabalMirabal v. Armyv. ArmyMirabalMirabal v. Armyv. Army

 The Administrative Judge ordered the agency toThe Administrative Judge ordered the agency to The Administrative Judge ordered the agency to The Administrative Judge ordered the agency to 
pay $776.70 for the Complainant’s travel costs pay $776.70 for the Complainant’s travel costs 
from Honduras to a hearing site in Virginiafrom Honduras to a hearing site in Virginiafrom Honduras to a hearing site in Virginia.from Honduras to a hearing site in Virginia.

Th Ad i i i J d d d hTh Ad i i i J d d d h The Administrative Judge ordered the agency to The Administrative Judge ordered the agency to 
pay $3,330.88 in attorney fees for the additional pay $3,330.88 in attorney fees for the additional 
i i d b f h d l h VTCi i d b f h d l h VTCtime incurred because of the delays at the VTC time incurred because of the delays at the VTC 

hearing.hearing.



MirabalMirabal v. Armyv. ArmyMirabalMirabal v. Armyv. Army

 The agency agreed to pay the $776 70 in travelThe agency agreed to pay the $776 70 in travel The agency agreed to pay the $776.70 in travel The agency agreed to pay the $776.70 in travel 
costs, but appealed the order which granted costs, but appealed the order which granted 
$3 330 88 in attorney fees$3 330 88 in attorney fees$3,330.88 in attorney fees.$3,330.88 in attorney fees.

Th i d h D f J i ’Th i d h D f J i ’ The agency cited to the Department of Justice’s The agency cited to the Department of Justice’s 
Office of Legal Counsel Memorandum Office of Legal Counsel Memorandum 

di h d i f i i idi h d i f i i iregarding the doctrine of sovereign immunity regarding the doctrine of sovereign immunity 
and argued that AJs are precluded from and argued that AJs are precluded from 
i i i f h i l ii i i f h i l iimposing monetary sanctions for the violation imposing monetary sanctions for the violation 
of an Order.of an Order.



MirabalMirabal v. Armyv. ArmyMirabalMirabal v. Armyv. Army

 TheThe AgencyAgency arguedargued thatthat havinghaving toto paypay attorneyattorney feesfees asas aaTheThe AgencyAgency arguedargued thatthat havinghaving toto paypay attorneyattorney feesfees asas aa
sanctionsanction placedplaced itsits seniorsenior officialsofficials inin jeopardyjeopardy ofof
violatingviolating thethe AntideficiencyAntideficiency ActAct.. AccordingAccording toto thethe
agency,agency, ifif theythey paidpaid monetarymonetary sanctionssanctions withoutwithout legallegal
authorityauthority toto dodo soso theythey couldcould bebe disciplineddisciplined oror

bj dbj d i i li i l li bilili bilisubjectedsubjected toto criminalcriminal liabilityliability..

 TheThe AgencyAgency arguedargued thatthat thethe useuse ofof appropriatedappropriated fundsfunds
forfor unauthorizedunauthorized oror prohibitedprohibited purposespurposes forfor whichwhich zerozero
fundsfunds areare availableavailable wouldwould violateviolate thethe PurposePurpose StatuteStatutefundsfunds areare availableavailable wouldwould violateviolate thethe PurposePurpose StatuteStatute..



MirabalMirabal v. Armyv. ArmyMirabalMirabal v. Armyv. Army

ThTh AA dd hh hh GGTheThe AgencyAgency arguedargued thatthat thethe GovernmentGovernment
AccountabilityAccountability OfficeOffice (GAO)(GAO) considersconsiders
hiringhiring anan attorneyattorney toto bebe aa privateprivate mattermatter
betweenbetween anan attorneyattorney andand hishis clientclient;; thus,thus,yy ;; ,,
absentabsent expressexpress statutorystatutory authorityauthority anan
agencyagency isis notnot authorizedauthorized toto paypay ananagencyagency isis notnot authorizedauthorized toto paypay anan
employee’semployee’s attorneyattorney feesfees..



MirabalMirabal v Armyv ArmyMirabalMirabal v. Armyv. Army

TheThe AJ’sAJ’s OrderOrder waswas upheldupheld.. OFOOFO rejectedrejected
allall ofof thethe agency’sagency’s argumentsarguments.. MirabelMirabelg yg y gg
citedcited toto aa longlong lineline ofof casescases wherewhere
monetarymonetary sanctionssanctions werewere issuedissued becausebecausemonetarymonetary sanctionssanctions werewere issuedissued becausebecause
theythey werewere necessarynecessary andand appropriateappropriate inin

dd ff thth C i iC i i tt tt ititorderorder forfor thethe CommissionCommission toto carrycarry outout itsits
responsibilitiesresponsibilities..



The Power to Sanction . . . .The Power to Sanction . . . .The Power to Sanction . . . .The Power to Sanction . . . .
 The Commission’s  authority to issue sanctions was granted, The Commission’s  authority to issue sanctions was granted, 

through statute through the power to issue rules and regulationsthrough statute through the power to issue rules and regulationsthrough statute, through the power to issue rules and regulations through statute, through the power to issue rules and regulations 
it deems necessary to enforce the prohibition of employment it deems necessary to enforce the prohibition of employment 
discrimination.  Sanctions (including monetary ones) are a discrimination.  Sanctions (including monetary ones) are a 
necessary and appropriate remedy which effectuates the policies necessary and appropriate remedy which effectuates the policies 
of the Commission. of the Commission. The Commission has delegated to the The Commission has delegated to the 
Administrative Judges the power to issue sanctions and Administrative Judges the power to issue sanctions and J g pJ g p
“broad authority” to conduct hearings“broad authority” to conduct hearings. . SeeSee Waller v. Dep’t of Waller v. Dep’t of 
TransportationTransportation,, EEOC Appeal No. 0720030069 (May 25, 2007), EEOC Appeal No. 0720030069 (May 25, 2007), 
req for recon deniedreq for recon denied EEOC Request No 0520070689 (Feb 26EEOC Request No 0520070689 (Feb 26req. for recon. deniedreq. for recon. denied, EEOC Request No. 0520070689 (Feb. 26, , EEOC Request No. 0520070689 (Feb. 26, 
2009).2009).

 OFO also cites to: 29 C.F.R. 1614.109(f)(3); EEOOFO also cites to: 29 C.F.R. 1614.109(f)(3); EEO--MDMD--110, 110, 
Chapters 7 and 11; and 42 U.S.C. 2000eChapters 7 and 11; and 42 U.S.C. 2000e--16(c).16(c).



The Trend TowardThe Trend Toward
Default JudgmentDefault Judgment

RecentRecent EEOCEEOC decisionsdecisions showshow aa trendtrend
dd i ii i d f ld f l j dj dtowardtoward issuingissuing defaultdefault judgmentjudgment asas aa

sanctionsanction againstagainst agenciesagencies forfor failingfailing toto
timelytimely completecomplete anan investigationinvestigation..



Royal v. VARoyal v. VA, EEOC Request No. , EEOC Request No. 
0520080052 (September 25, 2009).0520080052 (September 25, 2009).

Th C i i d i d h A ’ fTh C i i d i d h A ’ f The Commission denied the Agency’s request for The Commission denied the Agency’s request for 
reconsideration and affirmed the issuance of a default reconsideration and affirmed the issuance of a default 
judgment in favor of the CP.  CP was awarded, in part, judgment in favor of the CP.  CP was awarded, in part, 

i i h i i f Ni i h i i f Nretroactive promotion to the position of Nurse retroactive promotion to the position of Nurse 
Manager, back pay and benefits. Manager, back pay and benefits. 

 The case was remanded to determine whether the CP The case was remanded to determine whether the CP 
was entitled to compensatory damages because the AJ was entitled to compensatory damages because the AJ 
had only provided the CP with an inadequate 15 days tohad only provided the CP with an inadequate 15 days tohad only provided the CP with an inadequate 15 days to had only provided the CP with an inadequate 15 days to 
provide any evidence on compensatory damages. The  provide any evidence on compensatory damages. The  
agency was not barred from submitting rebuttal agency was not barred from submitting rebuttal 

id CP’ l i f did CP’ l i f devidence to a CP’s claim for compensatory damages.evidence to a CP’s claim for compensatory damages.



Royal v. VARoyal v. VARoyal v. VARoyal v. VA

Thi j d l i lThi j d l i l This case rejected multiple arguments This case rejected multiple arguments 
made by the Agency.made by the Agency.

 The default judgment was upheld due toThe default judgment was upheld due to The default judgment was upheld due to The default judgment was upheld due to 
the Agency’s failure to conduct an the Agency’s failure to conduct an 
i i i i hi 180 di i i i hi 180 dinvestigation within 180 daysinvestigation within 180 days..



Royal v VARoyal v VARoyal v. VARoyal v. VA

Agency arguments included:Agency arguments included:g y gg y g

 The AJ and the CP currently have a completed ROI.The AJ and the CP currently have a completed ROI.
Th d l l li l h f h d h iTh d l l li l h f h d h i The delay was only a little over two months from the date that it The delay was only a little over two months from the date that it 
should have been completed (62 days).should have been completed (62 days).

 The Agency was suffering from a lack of resources.The Agency was suffering from a lack of resources.
 The Agency was not intentionally trying to prejudice the CP.The Agency was not intentionally trying to prejudice the CP.
 There is no prejudice to the CP.There is no prejudice to the CP.

CP h hi t f b i th EEOCP h hi t f b i th EEO CP has a history of abusing the EEO process.CP has a history of abusing the EEO process.
 The sanction imposed on the Agency is disproportionate to any The sanction imposed on the Agency is disproportionate to any 

harm caused by the delay.harm caused by the delay.



Royal v VARoyal v VARoyal v. VARoyal v. VA

Facts showed the following:Facts showed the following:gg

 The investigator was not assigned until the 192nd day.The investigator was not assigned until the 192nd day.g g yg g y
 The Agency stated that it did not fail to investigate, but The Agency stated that it did not fail to investigate, but 

merely delayed the investigation.merely delayed the investigation.
 The Agency did forward a ROI to the AJ, but the ROI The Agency did forward a ROI to the AJ, but the ROI 

was incomplete.was incomplete.
Th CP ht tiTh CP ht ti The CP sought sanctions. The CP sought sanctions. 

 One day later the Agency had completed the One day later the Agency had completed the 
investigation and issued copies to everyone.investigation and issued copies to everyone.investigation and issued copies to everyone.investigation and issued copies to everyone.



Royal v. VARoyal v. VARoyal v. VARoyal v. VA

REJECTED DEFENSES: REJECTED DEFENSES: OFO RESPONSE:OFO RESPONSE:JJ

 The AJ and the CP currently The AJ and the CP currently  The Agency’s delay in The Agency’s delay in 
have a complete ROI.have a complete ROI. completing the investigation completing the investigation 

w/w/ii the 180 day regulatory the 180 day regulatory 
period period is no small nonis no small non--

 The delay was only a little The delay was only a little 
over two months from the over two months from the 

pp
compliance matter.compliance matter.

date that it should have been date that it should have been 
completed (62 days).completed (62 days).

 Such delay Such delay warrants a warrants a 
sanction.sanction.



Royal v. VARoyal v. VARoyal v. VARoyal v. VA

OFO’s  RESPONSE Cont.OFO’s  RESPONSE Cont.

 Given the length of time that the processing of a Given the length of time that the processing of a g p gg p g
federal sector EEO complaint can take, federal sector EEO complaint can take, any delays any delays 
past the timeframes in the regulations can impact past the timeframes in the regulations can impact 
the outcomethe outcome of the complainant’s claims (witnessesof the complainant’s claims (witnessesthe outcomethe outcome of the complainant s claims (witnesses of the complainant s claims (witnesses 
may retire or leave, and documents may be misplaced may retire or leave, and documents may be misplaced 
or destroyed) and the or destroyed) and the “[A]gency’s assertion that “[A]gency’s assertion that 
[C]omplainant did not suffer any prejudice is [C]omplainant did not suffer any prejudice is 
speculative, at bestspeculative, at best.” .” 



Royal v. VARoyal v. VARoyal v. VARoyal v. VA

REJECTED DEFENSE: REJECTED DEFENSE: OFO RESPONSE:OFO RESPONSE:JJ

 The Agency was suffering The Agency was suffering 
from a lack of resourcesfrom a lack of resources

 The Agency cited to no The Agency cited to no 
authority in support of itsauthority in support of itsfrom a lack of resources.from a lack of resources. authority in support of its authority in support of its 
argument that its delay argument that its delay 
should be excused because of should be excused because of 
financial constraintsfinancial constraintsfinancial constraints.financial constraints.

 The Agency’s The Agency’s internal internal gg
budget cannot be used budget cannot be used as a as a 
defense for its failure to defense for its failure to 
comply with the EEOC’s comply with the EEOC’s p yp y
regulations. regulations. 



Royal v. VARoyal v. VARoyal v. VARoyal v. VA

REJECTED DEFENSE: REJECTED DEFENSE: OFO RESPONSE:OFO RESPONSE:JJ

 The Agency was not The Agency was not 
intentionally trying tointentionally trying to

 The Agency The Agency cited to no cited to no 
authorityauthority in support of thein support of theintentionally trying to intentionally trying to 

prejudice the CP.prejudice the CP.
authorityauthority in support of the in support of the 
proposition that willful delay proposition that willful delay 
in processing a complaint is in processing a complaint is 
less harmful to a CP’s causeless harmful to a CP’s causeless harmful to a CP s cause, less harmful to a CP s cause, 
or less a violation of the or less a violation of the 
integrity of the EEO integrity of the EEO 
processprocess than a flatthan a flat outoutprocessprocess, than a flat, than a flat--out out 
refusal to investigate a refusal to investigate a 
complaint. complaint. 



Royal v. VARoyal v. VARoyal v. VARoyal v. VA

REJECTED DEFENSE:REJECTED DEFENSE: OFO RESPONSE:OFO RESPONSE:

 There is no prejudice to the There is no prejudice to the 
CP.CP.

 Given the length of time that Given the length of time that 
the processing of a federal the processing of a federal p gp g
sector EEO complaint can sector EEO complaint can 
take, take, any delays past the any delays past the 
timeframes in the timeframes in the 

l ti i t thl ti i t thregulations can impact the regulations can impact the 
outcomeoutcome of the of the 
complainant’s claims . . . and complainant’s claims . . . and 
the “[A]the “[A]gency’sgency’s assertion thatassertion thatthe [A]the [A]gency sgency s assertion that assertion that 
[C][C]omplainantomplainant did not suffer did not suffer 
any prejudice is any prejudice is speculative, speculative, 
at best.”at best.”



Royal v. VARoyal v. VARoyal v. VARoyal v. VA

REJECTED DEFENSE:REJECTED DEFENSE: OFO RESPONSE:OFO RESPONSE:REJECTED DEFENSE: REJECTED DEFENSE: 

 CP has a history ofCP has a history of

OFO RESPONSE:OFO RESPONSE:

 The AgencyThe Agency did notdid not CP has a history of CP has a history of 
abusing the EEO abusing the EEO 
process.process.

 The Agency The Agency did not did not 
proffer any proof proffer any proof of of 
CP’s alleged abuse of the CP’s alleged abuse of the pp gg
EEO process and the EEO process and the 
Commission’s own Commission’s own 
records do not show records do not show 
such. such. 



Royal v. VARoyal v. VARoyal v. VARoyal v. VA

REJECTED DEFENSE:REJECTED DEFENSE: OFO RESPONSE:OFO RESPONSE:REJECTED DEFENSE: REJECTED DEFENSE: 

 The sanction imposed onThe sanction imposed on

OFO RESPONSE:OFO RESPONSE:

 OFO held that in cases OFO held that in cases 
 The sanction imposed on The sanction imposed on 

the Agency is the Agency is 
disproportionate to any disproportionate to any 

where the Agency has not where the Agency has not 
even initiated an investigation even initiated an investigation 
that could reasonably be that could reasonably be p p yp p y

harm caused by the harm caused by the 
delay.delay.

completed within the 180 day completed within the 180 day 
timeframe, the factor which timeframe, the factor which 
is is “paramount”“paramount” is the one is the one 
pertaining to the effect on pertaining to the effect on 
the the integrity of the EEO integrity of the EEO 
processprocess. The default . The default 
judgment was upheld. judgment was upheld. 



Royal v. VARoyal v. VARoyal v. VARoyal v. VA

OFO RESPONSE explained:OFO RESPONSE explained:

 FactorsFactors pertinent to tailoring a sanction, or determining whether a pertinent to tailoring a sanction, or determining whether a 
sanction is warranted, sanction is warranted, include:include:,,

 (a) the extent and nature of the non(a) the extent and nature of the non--compliance, including the compliance, including the 
justification presented by the nonjustification presented by the non--complying party; complying party; 

 (b) the prejudicial effect of the non(b) the prejudicial effect of the non--compliance on the opposing compliance on the opposing (b) t e p ej d c a e ect o t e o(b) t e p ej d c a e ect o t e o co p a ce o t e oppos gco p a ce o t e oppos g
party; party; 

 (c) the consequences resulting from the delay in justice, if any; and (c) the consequences resulting from the delay in justice, if any; and 
 (d) the effect on the integrity of the EEO process(d) the effect on the integrity of the EEO process (d) the effect on the integrity of the EEO process. (d) the effect on the integrity of the EEO process. 



MontesMontes--Rodriguez v. USDARodriguez v. USDA, EEOC Appeal No., EEOC Appeal No.
0120080282 (0120080282 (JanJan. 12, 2012), . 12, 2012), req. for recon. deniedreq. for recon. denied, , ((JJ , ),, ), qq ,,
EEOC Request No. 0520120295 (Dec. 20, 2012).EEOC Request No. 0520120295 (Dec. 20, 2012).

Th CP fil d M i f S i diTh CP fil d M i f S i di The CP filed a Motion for Sanctions contending The CP filed a Motion for Sanctions contending 
the agency had submitted an incomplete ROI the agency had submitted an incomplete ROI 
h i ifi l h d dli h OFOh i ifi l h d dli h OFOthat was significantly past the deadline that OFO that was significantly past the deadline that OFO 

had ordered.had ordered.
 A hearing was held and the AJ ruled in favor of A hearing was held and the AJ ruled in favor of 

the agency.  CP appealed and reasserted her the agency.  CP appealed and reasserted her 
position that she was entitled to a default position that she was entitled to a default 
judgment.judgment.



MontesMontes--Rodriguez v. USDARodriguez v. USDAMontesMontes Rodriguez v. USDARodriguez v. USDA

The Agency’s Argument:The Agency’s Argument:g y gg y g
 The agency claimed that the CP’s actions during the preThe agency claimed that the CP’s actions during the pre--

hearing process “tempered the Agency’s harmless delay” of hearing process “tempered the Agency’s harmless delay” of 
l ti d idi th ROI Th AJ h d l dl ti d idi th ROI Th AJ h d l dcompleting and providing the ROI.  The AJ had already completing and providing the ROI.  The AJ had already 

sanctioned the CP by making an adverse inference and sanctioned the CP by making an adverse inference and 
precluding certain evidence.precluding certain evidence.

OFO’s Response to the Agency’s Argument:OFO’s Response to the Agency’s Argument:
 The EEOC rejected this argument and stated, “[T]he Agency The EEOC rejected this argument and stated, “[T]he Agency 

cited no authority in support of the proposition that its willful cited no authority in support of the proposition that its willful 
delay in processing the complaint was somehow less harmful delay in processing the complaint was somehow less harmful 
to Complainant’s cause, or less of a violation of the integrity to Complainant’s cause, or less of a violation of the integrity p , g yp , g y
of the EEO process, than her actions during the preof the EEO process, than her actions during the pre--hearing hearing 
process.” process.” 



MontesMontes--Rodriguez v. USDARodriguez v. USDAMontesMontes Rodriguez v. USDARodriguez v. USDA

Facts supporting the issuance of sanctions:Facts supporting the issuance of sanctions:Facts supporting the issuance of sanctions:Facts supporting the issuance of sanctions:
 The Agency did not initiate the investigation until 202 days The Agency did not initiate the investigation until 202 days 

after the EEOC’s decision became final even though it was after the EEOC’s decision became final even though it was 
supposed to complete the investigation within 150 days.supposed to complete the investigation within 150 days.

 The Agency provided the ROI 299 days after the EEOC’s The Agency provided the ROI 299 days after the EEOC’s 
decision became finaldecision became finaldecision became final.decision became final.

 Although the agency had two opportunities to explain its Although the agency had two opportunities to explain its 
delay, the EEOC found that it “never provided delay, the EEOC found that it “never provided 
documentation or an explanation specifically addressing its documentation or an explanation specifically addressing its 
delay.”delay.”



MontesMontes--Rodriguez v. USDARodriguez v. USDAgg
 The Commission ruled that the AJ erred in denying the The Commission ruled that the AJ erred in denying the 

CP’s Motion for Sanctions when the agency failed to CP’s Motion for Sanctions when the agency failed to g yg y
comply with OFO’s Order to complete an investigation comply with OFO’s Order to complete an investigation 
within 150 days.within 150 days.

 The Commission issued default judgment as a sanction The Commission issued default judgment as a sanction 
against the agency for its failure to comply.against the agency for its failure to comply.

 The CP did not establish a The CP did not establish a primaprima faciefacie case of case of 
discrimination, thus, reinstatement and back pay were discrimination, thus, reinstatement and back pay were 

i H h C i i d hii H h C i i d hinot appropriate.  However, the Commission stated this not appropriate.  However, the Commission stated this 
did not prevent her from being awarded other remedies did not prevent her from being awarded other remedies 
and remanded the case to the Hearings Unit for aand remanded the case to the Hearings Unit for aand remanded the case to the Hearings Unit for a and remanded the case to the Hearings Unit for a 
determination on compensatory damages and attorney’s determination on compensatory damages and attorney’s 
fees.fees.



Adkins v. FDICAdkins v. FDIC, EEOC Appeal No. , EEOC Appeal No. 
0720080052 (Jan. 13, 2012).0720080052 (Jan. 13, 2012).

 The Commission affirmed the issuance of defaultThe Commission affirmed the issuance of defaultThe Commission affirmed the issuance of default The Commission affirmed the issuance of default 
judgment against the agency as a sanction when the judgment against the agency as a sanction when the 
agency had the ROI in its possession for over two agency had the ROI in its possession for over two 
years, but did not timely respond to the AJ’s Order to years, but did not timely respond to the AJ’s Order to 
produce the complaint file and provided the CP a copy produce the complaint file and provided the CP a copy 
862 d l862 d l862 days late.862 days late.

 The Commission applied The Commission applied RoyalRoyal to note that denying an to note that denying an 
pp i p rtpp i p rt t th i ti ti filt th i ti ti fil i li lopposing party opposing party access to the investigative fileaccess to the investigative file is no less is no less 

harmful and no less a violation of the integrity of the harmful and no less a violation of the integrity of the 
EEO process than a refusal to investigate.EEO process than a refusal to investigate.EEO process than a refusal to investigate.EEO process than a refusal to investigate.



Adkins v. FDICAdkins v. FDICAdkins v. FDICAdkins v. FDIC

 OFO explainedOFO explained OFO explained. . . .OFO explained. . . .
 “When federal agencies fail to abide by the most “When federal agencies fail to abide by the most 

basic and fundamental tenets enshrined in thebasic and fundamental tenets enshrined in thebasic and fundamental tenets enshrined in the basic and fundamental tenets enshrined in the 
Commission’s regulations, the public’s Commission’s regulations, the public’s 
confidence in the integrity and the soundness ofconfidence in the integrity and the soundness ofconfidence in the integrity and the soundness of confidence in the integrity and the soundness of 
the EEO process erodes.”the EEO process erodes.”
“[A] f il i l i i i fi i h“[A] f il i l i i i fi i h “[A] failure to timely initiate or finish an “[A] failure to timely initiate or finish an 
investigation is not the only type of noninvestigation is not the only type of non--

li h h l i i ”li h h l i i ”compliance that warrants the ultimate sanction.”compliance that warrants the ultimate sanction.”



Adkins v. FDICAdkins v. FDICAdkins v. FDICAdkins v. FDIC

 The Commission stated that any delays past theThe Commission stated that any delays past the The Commission stated that any delays past the The Commission stated that any delays past the 
regulatory time frames can impact the outcome regulatory time frames can impact the outcome 
of the CP’s claims. of the CP’s claims. 

 The Commission found that one of the The Commission found that one of the most most 
i f h d l h f ili f h d l h f ilserious consequences of the delay was the failure serious consequences of the delay was the failure 

to timely interview agency officials who to timely interview agency officials who 
reviewed and evaluated the complainant’sreviewed and evaluated the complainant’sreviewed and evaluated the complainant s reviewed and evaluated the complainant s 
applications, as these officials did not remember applications, as these officials did not remember 
the specifics of the selections.the specifics of the selections.



Adkins v. FDICAdkins v. FDICAdkins v. FDICAdkins v. FDIC

 For an investigation to be “complete,” the agency mustFor an investigation to be “complete,” the agency mustFor an investigation to be complete,  the agency must For an investigation to be complete,  the agency must 
first provide a copy of the ROI to the CP.first provide a copy of the ROI to the CP.

 Part of the delay was caused when the agency Part of the delay was caused when the agency y g yy g y
attempted to unilaterally convert the EEO complaint attempted to unilaterally convert the EEO complaint 
into a “mixedinto a “mixed--case complaint” and the agency issued a case complaint” and the agency issued a 
mixedmixed--case FAD prior to the AJ’s determination of case FAD prior to the AJ’s determination of 
jurisdiction over the complaint.  However, an agency jurisdiction over the complaint.  However, an agency 

t il t r ll d AJ’ i h r t p r tt il t r ll d AJ’ i h r t p r tcannot unilaterally deny an AJ’s inherent power to cannot unilaterally deny an AJ’s inherent power to 
determine his or her own jurisdiction once a CP has determine his or her own jurisdiction once a CP has 
requested an EEOC hearing.requested an EEOC hearing.requested an EEOC hearing.requested an EEOC hearing.



Adkins v. FDICAdkins v. FDICAdkins v. FDICAdkins v. FDIC

 An AJ has the authority to issue sanctions, An AJ has the authority to issue sanctions, J y ,J y ,
including payment of attorney’s fees and costs.  including payment of attorney’s fees and costs.  
A CP does not have to prevail on the merits in A CP does not have to prevail on the merits in 

rd r f r th AJ t i tird r f r th AJ t i tiorder for the AJ to issue sanctions.order for the AJ to issue sanctions.

 A CP m l b titl d t r blA CP m l b titl d t r bl A CP may also be entitled to reasonable A CP may also be entitled to reasonable 
attorney’s fees incurred in connection attorney’s fees incurred in connection with an with an 
appeal appeal to the extent that such fees pertain to to the extent that such fees pertain to pppp pp
the scope of attorney’s fees awarded as a the scope of attorney’s fees awarded as a 
sanction.sanction.



Adkins v. FDICAdkins v. FDICAdkins v. FDICAdkins v. FDIC

 Although OFO did not address the question ofAlthough OFO did not address the question of Although OFO did not address the question of Although OFO did not address the question of 
whether attorney’s fees may be awarded as a whether attorney’s fees may be awarded as a 
sanction in a complaint alleging only a violationsanction in a complaint alleging only a violationsanction in a complaint alleging only a violation sanction in a complaint alleging only a violation 
of the ADEA, it clarified that the AJ did not of the ADEA, it clarified that the AJ did not 
abuse his discretion in ordering the Agency toabuse his discretion in ordering the Agency toabuse his discretion in ordering the Agency to abuse his discretion in ordering the Agency to 
pay attorney’s fees as a sanction in a proceeding pay attorney’s fees as a sanction in a proceeding 
alleging in part a Title VII violationalleging in part a Title VII violationalleging, in part, a Title VII violation. alleging, in part, a Title VII violation. 



Agency’s Worse Case Scenario Agency’s Worse Case Scenario ––
Potential Default JudgmentPotential Default Judgment

Damage Control: Damage Control: 

 Settle?                  Litigate?Settle?                  Litigate?
AA ii f if i ?? Argue no Argue no primaprima faciefacie case? case? 

 Argue no inference of discrimination.Argue no inference of discrimination.
 Argue damages.Argue damages.



Damages in a Default Judgment:Damages in a Default Judgment:

 An AJ needs to decide if there is “An AJ needs to decide if there is “evidence that satisfies the 
court” which establishes the CP’s ” which establishes the CP’s right to reliefright to relief. . 

 Ask:  was the CP able to establish of the elements of a Ask:  was the CP able to establish of the elements of a primaprima
faciefacie case?case?

For example, in For example, in MontesMontes--RodriguezRodriguez, the CP did not submit any , the CP did not submit any 
evidence that established an inference of discrimination.evidence that established an inference of discrimination.

 As an example, in a nonAs an example, in a non--selection case the AJ would need to find selection case the AJ would need to find 
the CP is at least minimally qualified for the position at issue the CP is at least minimally qualified for the position at issue 
before retroactive promotion could be ordered.before retroactive promotion could be ordered.before retroactive promotion could be ordered. before retroactive promotion could be ordered. 

In In RoyalRoyal, the CP had scored the second highest after interviews , the CP had scored the second highest after interviews 
were conductedwere conductedwere conducted. were conducted. 



Wh if h i ROI h ?Wh if h i ROI h ?What if there is no ROI whatsoever?What if there is no ROI whatsoever?

The AJ could:The AJ could:

Take limited testimony from the CP; orTake limited testimony from the CP; orTake limited testimony from the CP; orTake limited testimony from the CP; or

obtain a copy of:obtain a copy of:obta a copy o :obta a copy o :

the informal complaint, the EEO the informal complaint, the EEO 
C l ’ R d h A ’ lC l ’ R d h A ’ lCounselor’s Report, and the Agency’s letter Counselor’s Report, and the Agency’s letter 
accepting the complaint for investigation and accepting the complaint for investigation and 
defining the claims. defining the claims. gg



To determine relief:To determine relief:

The AJ may hold a hearing on damages only.  The AJ may hold a hearing on damages only.  

In In RoyalRoyal, OFO determined that the AJ’s , OFO determined that the AJ’s 
Order which only provided the CP with Order which only provided the CP with 15 15 
dd id idid iddaysdays to provide any evidence on to provide any evidence on 
compensatory damages was an compensatory damages was an inadequate inadequate 
amount to timeamount to time for the CP to submit for the CP to submit 
medical information. Thus, the case was medical information. Thus, the case was 
remanded so the CP would be provided with remanded so the CP would be provided with 
an opportunity to establish her an opportunity to establish her pp ypp y
compensatory damages. compensatory damages. 

A d f lt j d t d t bA d f lt j d t d t bA default judgment does not bar an agency A default judgment does not bar an agency 
from submitting from submitting rebuttal evidencerebuttal evidence to a to a 
CP’s claim for compensatory damages. CP’s claim for compensatory damages. 



Suit v. USDASuit v. USDA, EEOC Appeal No. , EEOC Appeal No. 
0120082737 (N b 8 2010)0120082737 (N b 8 2010)0120082737 (November 8, 2010).0120082737 (November 8, 2010).

OFO modified the damages award OFO modified the damages award 
for compensatory damages. for compensatory damages. c p s y d g s.c p s y d g s.



Suit v. USDASuit v. USDASuit v. USDASuit v. USDA

 AJ dismissed the CP’s constructive discharge claim, but AJ dismissed the CP’s constructive discharge claim, but J g ,J g ,
entered default judgmententered default judgment finding hostile finding hostile 
environment, environment, citing to 29 C.F.R. 1614.109(f)(3).citing to 29 C.F.R. 1614.109(f)(3). Part Part 

f th rd d r li f i l d d t d $5 000 if th rd d r li f i l d d t d $5 000 iof the awarded relief included costs and $5,000 in nonof the awarded relief included costs and $5,000 in non--
pecuniary compensatory damages for the hostile pecuniary compensatory damages for the hostile 
environment. environment. 

 The CP appealed asserting that the The CP appealed asserting that the AJ did not provide AJ did not provide 
him with an opportunity to present his damageshim with an opportunity to present his damages. . 
CP sought further sanctions against the Agency and CP sought further sanctions against the Agency and 
$300 000 for mental anguish$300 000 for mental anguish$300,000 for mental anguish. $300,000 for mental anguish. 



Suit v. USDASuit v. USDASuit v. USDASuit v. USDA

 OFO affirmed the default judgment; affirmed the AJ’s dismissal OFO affirmed the default judgment; affirmed the AJ’s dismissal 
of the CP’s constructive discharge claim for his failure toof the CP’s constructive discharge claim for his failure toof the CP s constructive discharge claim for his failure to of the CP s constructive discharge claim for his failure to 
adequately delineate the claim; and affirmed the nonadequately delineate the claim; and affirmed the non--monetary monetary 
relief as sufficient, explaining that punitive damages are not relief as sufficient, explaining that punitive damages are not 
a ailable to federal emplo eesa ailable to federal emplo eesavailable to federal employees.available to federal employees.

 OFO also vacated the final order with regard to the amount of OFO also vacated the final order with regard to the amount of gg
compensatory damages awarded and remanded the case to the compensatory damages awarded and remanded the case to the 
AJ to examine the CP’s entitlement to compensatory damages. AJ to examine the CP’s entitlement to compensatory damages. 
In the remedy stage, the CP must be provided the In the remedy stage, the CP must be provided the y g , py g , p
opportunity to offer his evidence pertaining to remediesopportunity to offer his evidence pertaining to remedies. . 



Cox v. SSACox v. SSA, EEOC Appeal No. , EEOC Appeal No. 
0720050055 (December 24 2009)0720050055 (December 24 2009)0720050055 (December 24, 2009).0720050055 (December 24, 2009).

The default judgment was entered based uponThe default judgment was entered based uponThe default judgment was entered based upon The default judgment was entered based upon 
the AJ’s finding that the Agency failed to: the AJ’s finding that the Agency failed to: 

 adequately developadequately develop the factual record prior to the factual record prior to 
hearing;hearing;

d h CP’ i i i l f d i i dd h CP’ i i i l f d i i d respond to the CP’s initial request for admissions and respond to the CP’s initial request for admissions and 
subsequent written subsequent written discoverydiscovery requests;requests;

 comply with the AJ’s Order to comply with the AJ’s Order to produce 30 witnessesproduce 30 witnessesp y Jp y J pp
for depositions (within a week);  and for depositions (within a week);  and 

 timely respond to the AJ’s Order to Show Causetimely respond to the AJ’s Order to Show Cause
why a default judgment should not be entered againstwhy a default judgment should not be entered againstwhy a default judgment should not be entered against why a default judgment should not be entered against 
the Agency.the Agency.



Cox v. SSACox v. SSACox v. SSACox v. SSA

The Agency lost with the below arguments:The Agency lost with the below arguments:

 Although the ROI may have been inadequate from which to Although the ROI may have been inadequate from which to 
render a decision, the render a decision, the hearing process is designed to be an hearing process is designed to be an ,, g p gg p g
extension of the investigationextension of the investigation and may be used to perfect the and may be used to perfect the 
record through discovery. record through discovery. 

 It attempted to cooperate with the CP and never willfully refused It attempted to cooperate with the CP and never willfully refused 
to do so.to do so.

 A default judgment was an A default judgment was an excessive sanctionexcessive sanction..

 An award for compensatory damages and attorney’s fees isAn award for compensatory damages and attorney’s fees is An award for compensatory damages and attorney s fees is An award for compensatory damages and attorney s fees is 
inappropriate given that there was no finding that the CP inappropriate given that there was no finding that the CP 
had actually been discriminated againsthad actually been discriminated against. . 



Cox v. SSACox v. SSA
The CP contended that:The CP contended that:

 The Agency knowingly issued a deficient ROI.The Agency knowingly issued a deficient ROI.

Th A illf ll f d i diTh A illf ll f d i di The Agency willfully refused to cooperate in discovery.The Agency willfully refused to cooperate in discovery.

 The Agency refused to comply with the AJ’s OrdersThe Agency refused to comply with the AJ’s Orders The Agency refused to comply with the AJ s Orders. The Agency refused to comply with the AJ s Orders. 

 In a crossIn a cross--appeal, the CP asserted that the appeal, the CP asserted that the pp ,pp ,
compensatory damages and attorney fee awards were compensatory damages and attorney fee awards were 
inadequate and further, that a hearing should have been inadequate and further, that a hearing should have been 
held to determine the correct amount of compensatoryheld to determine the correct amount of compensatoryheld to determine the correct amount of compensatory held to determine the correct amount of compensatory 
damages.damages.



Cox v. SSACox v. SSACox v. SSACox v. SSA

OFO rejected the CP’s contention that it wasOFO rejected the CP’s contention that it wasOFO rejected the CP s contention that it was OFO rejected the CP s contention that it was 
necessary to hold a hearing on the matter.necessary to hold a hearing on the matter.

A hearing on compensatory damages and A hearing on compensatory damages and 
’ f’ f h ld bh ld b h ih iattorney’s fees was attorney’s fees was not held because not held because the parties the parties 

had had previously briefedpreviously briefed the AJ on these issues. the AJ on these issues. 
I d OFO h ld hI d OFO h ld hInstead, OFO upheld the compensatory Instead, OFO upheld the compensatory 
damages award of $60,000.damages award of $60,000.



Language Reminding Language Reminding 
Agencies of  Their ObligationsAgencies of  Their Obligations



OFO LanguageOFO LanguageOFO Language OFO Language 

 “The purpose of discovery is to “The purpose of discovery is to perfect the recordperfect the record in in p p yp p y pp
the hearing process, but it is the hearing process, but it is not a substitutenot a substitute for an for an 
appropriate investigation.” appropriate investigation.” 

 ““Contracting outContracting out the investigation the investigation does not relievedoes not relieve
an agency of its responsibility.” an agency of its responsibility.” 



OFO LanguageOFO LanguageOFO LanguageOFO Language

 “An agency “An agency cannot create the good cause”cannot create the good cause” to extend to extend g yg y gg
the time frame “to complete discovery  the time frame “to complete discovery  through through 
inactioninaction at the outset of the discovery period.”at the outset of the discovery period.”

 “The agency, by its inaction, “The agency, by its inaction, may not unduly delay the may not unduly delay the 
AA h k hh k hprogress an AJprogress an AJ may wish to make when moving a case may wish to make when moving a case 

toward a hearing.  The parties need to abide by the time toward a hearing.  The parties need to abide by the time 
frames set out in an AJ’s Acknowledgment and Order.”frames set out in an AJ’s Acknowledgment and Order.”frames set out in an AJ s Acknowledgment and Order.  frames set out in an AJ s Acknowledgment and Order.  



OFO LanguageOFO LanguageOFO LanguageOFO Language

“An agency which treats the deadlines in the hearings“An agency which treats the deadlines in the hearingsAn agency which treats the deadlines in the hearings An agency which treats the deadlines in the hearings 
process, and the requirement to produce an adequately process, and the requirement to produce an adequately 
developed ROI, as optional, based on when its staffing developed ROI, as optional, based on when its staffing 
and resources may allow it [to] comply, has a and resources may allow it [to] comply, has a negative negative 
effect on the outcome not only of the immediate effect on the outcome not only of the immediate 

b l f h d ib l f h d icase, but also of any other cases under its case, but also of any other cases under its 
jurisdiction, as well as those under the jurisdiction jurisdiction, as well as those under the jurisdiction 
of an AJof an AJ The Commission must insure that agenciesThe Commission must insure that agenciesof an AJof an AJ. The Commission must insure that agencies, . The Commission must insure that agencies, 
as well as complainants, abide by its regulations and as well as complainants, abide by its regulations and 
the Orders of its AJs.”the Orders of its AJs.”the Orders of its AJs.   the Orders of its AJs.   



OFO LanguageOFO LanguageOFO LanguageOFO Language

 ‘[T]he Agency’s blatant‘[T]he Agency’s blatant refusal to even attemptrefusal to even attempt [T]he Agency s blatant [T]he Agency s blatant refusal to even attempt refusal to even attempt 
to complyto comply” with the AJ’s Order to produce 30 ” with the AJ’s Order to produce 30 
witnesses for deposition “waswitnesses for deposition “was inexcusableinexcusable ””witnesses for deposition was witnesses for deposition was inexcusableinexcusable.  .  

“A“A i k d hi k d h hi hhi h “An agency “An agency may not pick and choosemay not pick and choose which which 
Orders of an AJ will be followed.” Orders of an AJ will be followed.” 



OFO LanguageOFO LanguageOFO LanguageOFO Language

 “Under our decision in“Under our decision in Royal v Department ofRoyal v Department of Under our decision in Under our decision in Royal v. Department of Royal v. Department of 
Veterans Affairs,Veterans Affairs, EEOC Request No. EEOC Request No. 
0520080052 (September 25 2009) we found0520080052 (September 25 2009) we found0520080052 (September 25, 2009), we found 0520080052 (September 25, 2009), we found 
that the that the fourth factorfourth factor in appropriately tailoring a in appropriately tailoring a 
sanctionsanction should not be underestimatedshould not be underestimated ””sanction . . . sanction . . . should not be underestimatedshould not be underestimated..



WHAT IS THE FOURTH FACTOR?WHAT IS THE FOURTH FACTOR?WHAT IS THE FOURTH FACTOR?WHAT IS THE FOURTH FACTOR?



OFO LanguageOFO LanguageOFO LanguageOFO Language

The effect on the The effect on the 

integrity of the EEO processintegrity of the EEO process



Dismissing a CP’s Request for a HearingDismissing a CP’s Request for a HearingDismissing a CP s Request for a HearingDismissing a CP s Request for a Hearing

EEOC decisions show many circumstances inEEOC decisions show many circumstances inEEOC decisions show many circumstances in EEOC decisions show many circumstances in 
which a CP’s request for a hearing may be which a CP’s request for a hearing may be 
dismissed and the case remanded for a Finaldismissed and the case remanded for a Finaldismissed and the case remanded for a Final dismissed and the case remanded for a Final 
Agency Decision (on the merits). Agency Decision (on the merits). 



The AJ’s Dismissal of theThe AJ’s Dismissal of the
CP’ H i R h ldCP’ H i R h ldCP’s Hearing Request Was Upheld CP’s Hearing Request Was Upheld 

Council v. VACouncil v. VA, EEOC Appeal No. 0120080321 , EEOC Appeal No. 0120080321 
(April 9, 2010). (April 9, 2010). 

OFO affirms the AJ’s dismissal of CP’s request OFO affirms the AJ’s dismissal of CP’s request J qJ q
for a hearing as a sanction for the failure to for a hearing as a sanction for the failure to 
prosecute her case when she failed toprosecute her case when she failed to timely timely pp yy
submit her Presubmit her Pre--Hearing Statement or otherwise Hearing Statement or otherwise 
proceed with her complaint. proceed with her complaint. p pp p



Council v. VACouncil v. VACouncil v. VACouncil v. VA

 The AJ remanded the case to the Agency for a FinalThe AJ remanded the case to the Agency for a FinalThe AJ remanded the case to the Agency for a Final The AJ remanded the case to the Agency for a Final 
Agency Decision (“FAD”) pursuant to 29 C.F.R. Agency Decision (“FAD”) pursuant to 29 C.F.R. 
1614.110(b). 1614.110(b). 

 The Agency issued a FAD finding that there was no The Agency issued a FAD finding that there was no g y gg y g
discrimination. discrimination. 

 When the CP appealed the findings in the FAD, she When the CP appealed the findings in the FAD, she 
also appealed the AJ’s dismissal of her hearing request. also appealed the AJ’s dismissal of her hearing request. 



Council v. VACouncil v. VACouncil v. VACouncil v. VA

 The CP missed the initial deadline to submit her PreThe CP missed the initial deadline to submit her Pre--Hearing Hearing 
Statement. Statement. 

 The AJ subsequently granted a request for an extension of time, The AJ subsequently granted a request for an extension of time, J q y g q ,J q y g q ,
but this deadline was also missed.  but this deadline was also missed.  

 The PreThe Pre--Hearing Conference was previously scheduled for the Hearing Conference was previously scheduled for the T e eT e e Hea g Co e e ce was p ev o s y sc ed ed o t eHea g Co e e ce was p ev o s y sc ed ed o t e
next day, but a Prenext day, but a Pre--Hearing Statement was also not submitted by Hearing Statement was also not submitted by 
the scheduled date of the Prethe scheduled date of the Pre--Hearing Conference. Hearing Conference. 

 The AJ dismissed the CP’s request for a hearing and noted that The AJ dismissed the CP’s request for a hearing and noted that 
the CP also did not provide a reason warranting an extension of the CP also did not provide a reason warranting an extension of 
time to submit her Pretime to submit her Pre--Hearing Statement. Hearing Statement. gg



Council v. VACouncil v. VACouncil v. VACouncil v. VA

CP argued:CP argued: OFO upheld the dismissal: OFO upheld the dismissal: 

 The sanction was too harsh; The sanction was too harsh; 
and and 

 The The Acknowledgement Acknowledgement 
and Orderand Order advised the advised the 

 that the AJ erred in that the AJ erred in 
dismissing her hearing dismissing her hearing 

parties that failure to follow parties that failure to follow 
Orders may result in Orders may result in 
sanctions pursuant to sanctions pursuant to 29 29 
C F R 1614 109(f)(3)C F R 1614 109(f)(3)d s ss g e ea gd s ss g e ea g

request without first issuing a request without first issuing a 
show cause order or generally show cause order or generally 
providing her with an providing her with an 

i l i hi l i h

C.F.R. 1614.109(f)(3).C.F.R. 1614.109(f)(3).

 CP failed to submit the PreCP failed to submit the Pre--
H i S b h 2H i S b h 2 ddopportunity to explain why opportunity to explain why 

she did not submit a timely she did not submit a timely 
PrePre--Hearing Statement. Hearing Statement. 

Hearing Statement by the 2Hearing Statement by the 2ndnd

deadline and failed to provide deadline and failed to provide 
a reason for an extension to a reason for an extension to 
submit it by the Presubmit it by the Pre HearingHearingsubmit it by the Presubmit it by the Pre--Hearing Hearing 
Conference the next day. Conference the next day. 



The AJ’s Dismissal of theThe AJ’s Dismissal of the
C dC dCP’s Hearing Request Was UpheldCP’s Hearing Request Was Upheld

S iS i D ’ f CD ’ f C EEOC A l NEEOC A l NSonnierSonnier v. Dep’t of Commercev. Dep’t of Commerce, EEOC Appeal No. , EEOC Appeal No. 
0120111953 (Nov. 2, 2012).0120111953 (Nov. 2, 2012).

The EEOC affirmed the decision of an AJ to sanction the The EEOC affirmed the decision of an AJ to sanction the 
complainant by dismissing her hearing request where the CP complainant by dismissing her hearing request where the CP 
repeatedly violated the AJ’s Orders not to contact agency repeatedly violated the AJ’s Orders not to contact agency 

ffi i l h h h ’ d i d diffi i l h h h ’ d i d diofficials other than the agency’s designated attorney regarding officials other than the agency’s designated attorney regarding 
her EEO complaint.  After receiving these orders from the her EEO complaint.  After receiving these orders from the 
AJ, the CP contacted the Secretary of the agency (a nonAJ, the CP contacted the Secretary of the agency (a non--
designated representative) The CP also announced herdesignated representative) The CP also announced herdesignated representative).  The CP also announced her designated representative).  The CP also announced her 
unavailability without a prior request for an extension and unavailability without a prior request for an extension and 
“unreasonably characterized a typographical error” in one of “unreasonably characterized a typographical error” in one of 
the agency’s discovery requests as “a means of avoiding the agency’s discovery requests as “a means of avoiding g y y q gg y y q g
discovery.”discovery.”



The AJ’s Dismissal of theThe AJ’s Dismissal of the
CP’ H i R W U h ldCP’ H i R W U h ldCP’s Hearing Request Was UpheldCP’s Hearing Request Was Upheld

Mack v. SSAMack v. SSA, EEOC Appeal No. 0120121298 (May 8, , EEOC Appeal No. 0120121298 (May 8, 
2013).2013).

ThTh EEOC ffi d h AJ’ d i i i h CP bEEOC ffi d h AJ’ d i i i h CP bThe The EEOC affirmed the AJ’s decision to sanction the CP by EEOC affirmed the AJ’s decision to sanction the CP by 
dismissing his request for a hearing when he failed to provide dismissing his request for a hearing when he failed to provide 
complete discovery answers even though he was ordered to complete discovery answers even though he was ordered to 
d CP h d l f il d d h ’ id CP h d l f il d d h ’ ido so.  CP had also failed to respond to the agency’s motion do so.  CP had also failed to respond to the agency’s motion 
to compel and motion to dismiss, and failed to attend a to compel and motion to dismiss, and failed to attend a 
teleconference scheduled by the AJ. While the CP and his teleconference scheduled by the AJ. While the CP and his 

l i d h i d bl d il i d h i d bl d iattorney claimed they required reasonable accommodations attorney claimed they required reasonable accommodations 
during the EEOC process, they did not make this claim until during the EEOC process, they did not make this claim until 
later in the proceedings, did not submit any additional later in the proceedings, did not submit any additional 
i f i hi l i d did i di hi f i hi l i d did i di hinformation to support this claim, and did not indicate what information to support this claim, and did not indicate what 
accommodation  he needed or how it was related to the accommodation  he needed or how it was related to the 
hearing process.hearing process.



The AJ’s Dismissal of theThe AJ’s Dismissal of the
C dC dCP’s Hearing Request Was UpheldCP’s Hearing Request Was Upheld

Beavers v. Dep’t of the InteriorBeavers v. Dep’t of the Interior, EEOC Appeal, EEOC AppealBeavers v. Dep t of the InteriorBeavers v. Dep t of the Interior, EEOC Appeal , EEOC Appeal 
No. 0120110701 (September 6, 2012).No. 0120110701 (September 6, 2012).

The EEOC affirmed the AJ’s dismissal of the CP’s The EEOC affirmed the AJ’s dismissal of the CP’s 
hearing request as a sanction hearing request as a sanction for her conduct in for her conduct in g qg q
inappropriately obtaining and utilizing personal inappropriately obtaining and utilizing personal 
identifying information of other employees in her identifying information of other employees in her 
casecase The case as remanded to the agenc to iss e aThe case as remanded to the agenc to iss e acase.case. The case was remanded to the agency to issue a The case was remanded to the agency to issue a 
Final Agency Decision on the merits and reversed Final Agency Decision on the merits and reversed 
the agency’s FAD which the agency’s FAD which failed to provide any failed to provide any g yg y p yp y
analysisanalysis and merely agreed with the AJ’s dismissal and merely agreed with the AJ’s dismissal 
of the hearing request.of the hearing request.



The AJ’s Dismissal of theThe AJ’s Dismissal of the
CP’ H i R h ldCP’ H i R h ldCP’s Hearing Request Was UpheldCP’s Hearing Request Was Upheld

C b ll D ’ f V Aff iC b ll D ’ f V Aff i EEOC A lEEOC A lCampbell v. Dep’t of Veterans AffairsCampbell v. Dep’t of Veterans Affairs, EEOC Appeal , EEOC Appeal 
No. 0120112704 (October 21, 2011); No. 0120112704 (October 21, 2011); req. for recon. req. for recon. 
denieddenied, EEOC Request No. 0520120169 (May 30, , EEOC Request No. 0520120169 (May 30, , q N ( y ,, q N ( y ,
2012).2012).

The EEOC affirmed the AJ’s dismissal of the CP’s The EEOC affirmed the AJ’s dismissal of the CP’s 
hearing request as a sanction hearing request as a sanction for his failure to for his failure to 
respond to the Agency’s written discovery requestsrespond to the Agency’s written discovery requestsrespond to the Agency s written discovery requests. respond to the Agency s written discovery requests. 
In this case the agency filed a motion to compel.  In this case the agency filed a motion to compel.  
Subsequently, the agency filed a motion to dismiss, Subsequently, the agency filed a motion to dismiss, q y g yq y g y
or, in the alternative for sanctions.  The CP did not or, in the alternative for sanctions.  The CP did not 
respond to either motion. respond to either motion. 



The AJ’s Dismissal of theThe AJ’s Dismissal of the
C dC dCP’s Hearing Request Was UpheldCP’s Hearing Request Was Upheld

Campbell v. Dep’t of Veterans AffCampbell v. Dep’t of Veterans Affairsairsp pp p

OFO rejected the Complainant’s argument that the case should OFO rejected the Complainant’s argument that the case should 
be remanded to the AJ because the AJ did not place the CP on be remanded to the AJ because the AJ did not place the CP on 
notice by issuing a Notice to Show Cause that a dismissal of his notice by issuing a Notice to Show Cause that a dismissal of his 
hearing request was a potential sanction OFO explained thathearing request was a potential sanction OFO explained thathearing request was a potential sanction.  OFO explained that hearing request was a potential sanction.  OFO explained that 
the AJ had previously placed the CP on notice through the the AJ had previously placed the CP on notice through the 
Acknowledgement and Order, which informed the CP about the Acknowledgement and Order, which informed the CP about the 

ibili f i I hi OFO f d h “ibili f i I hi OFO f d h “ththpossibility of sanctions.  In this case, OFO found that “possibility of sanctions.  In this case, OFO found that “the the 
notice given in the Acknowledgement and Order of the notice given in the Acknowledgement and Order of the 
possibility of sanctions may function as the equivalent of a possibility of sanctions may function as the equivalent of a 
Notice to Show Cause. Notice to Show Cause. . . .” . . .” 



When a CP’s Request for a Hearing is Dismissed, the When a CP’s Request for a Hearing is Dismissed, the 
Agency Must Issue a Decision on the Merits.Agency Must Issue a Decision on the Merits.

Alcindor v. Dep’t of TransportationAlcindor v. Dep’t of Transportation, EEOC , EEOC 
Appeal No. 0120130557 (May 3, 2013).Appeal No. 0120130557 (May 3, 2013).

The hearing request was properly dismissed, but it was The hearing request was properly dismissed, but it was 
error by the agency not to issue a Final Agency error by the agency not to issue a Final Agency 
Decision Decision on the merits on the merits based upon the existing record based upon the existing record 
i th t th h d d t d f ll i ti tii th t th h d d t d f ll i ti tigiven that the agency had conducted a full investigation given that the agency had conducted a full investigation 

on the complaint. on the complaint. 



The AJ’s Dismissal of the ComplaintThe AJ’s Dismissal of the Complaint
in its Entirety Was Upheld.in its Entirety Was Upheld.y py p

Muller v. USDAMuller v. USDA, EEOC Appeal No.     , EEOC Appeal No.     , pp, pp
0120101015 (Feb. 1, 2013).0120101015 (Feb. 1, 2013).

The EEOC affirmed the AJ’s dismissal of the The EEOC affirmed the AJ’s dismissal of the 
complaint where the CP engaged in complaint where the CP engaged in 
cont macio s cond ctcont macio s cond ct b d lib r t lb d lib r t lcontumacious conduct contumacious conduct by deliberately by deliberately 
delaying proceedings after the AJ refused to delaying proceedings after the AJ refused to 
recuserecuse himself, did not respond to an Order himself, did not respond to an Order , p, p
to Show Cause, and refused to attend a Preto Show Cause, and refused to attend a Pre--
Hearing Conference.Hearing Conference.



The AJ’s Dismissal of the ComplaintThe AJ’s Dismissal of the Complaint
ddin its Entirety Was Upheld.in its Entirety Was Upheld.

SchoenroggeSchoenrogge v. Dep’t of Justicev. Dep’t of Justice,, EEOC Appeal No.EEOC Appeal No.SchoenroggeSchoenrogge v. Dep t of Justicev. Dep t of Justice, , EEOC Appeal No. EEOC Appeal No. 
0120130893 (May 20, 2013).0120130893 (May 20, 2013).

Th EEOC ffi d h AJ’ di i l f h l iTh EEOC ffi d h AJ’ di i l f h l iThe EEOC affirmed the AJ’s dismissal of the complaint The EEOC affirmed the AJ’s dismissal of the complaint 
where the CP repeatedly failed to comply with discovery where the CP repeatedly failed to comply with discovery 
orders and also engaged in the “serious abuse of the orders and also engaged in the “serious abuse of the 
process ”process ” CContumacious conductontumacious conduct iincluded: numerousncluded: numerousprocess.  process.  CContumacious conduct  ontumacious conduct  iincluded: numerous ncluded: numerous 
inappropriate voice messages left for the AJ and the Agency, inappropriate voice messages left for the AJ and the Agency, 
requiring the intervention of the local police. Messages were requiring the intervention of the local police. Messages were 
left for the AJ by the CP wherein the CP spoke at length left for the AJ by the CP wherein the CP spoke at length J y p gJ y p g
regarding regarding substantive matters substantive matters regarding his complaint and regarding his complaint and 
made made lewd and vulgar lewd and vulgar statements about agency officials.  statements about agency officials.  
The AJ was advised that the agency had received about 50 The AJ was advised that the agency had received about 50 

i h f i il f h CP F d li h f i il f h CP F d lminutes worth of similar messages from the CP.  Federal minutes worth of similar messages from the CP.  Federal 
Protective Services (“FPS”) had received about 100 calls from Protective Services (“FPS”) had received about 100 calls from 
the CP.the CP.



The AJ’s Dismissal of the Complaint  in The AJ’s Dismissal of the Complaint  in 
its Entirety Was its Entirety Was NotNot Upheld.Upheld.

W l D ’ f V Aff iW l D ’ f V Aff i EEOCEEOCWorley v. Dep’t of Veterans AffairsWorley v. Dep’t of Veterans Affairs, , EEOC EEOC 
Appeal No. 0120113908 (Jan. 30, 2012).Appeal No. 0120113908 (Jan. 30, 2012).

The AJ’s dismissed the entire complaint on the The AJ’s dismissed the entire complaint on the 
grounds that the CP had failed to prosecute her grounds that the CP had failed to prosecute her 
claims hen she did not respond adeq ately to theclaims hen she did not respond adeq ately to theclaims when she did not respond adequately to the claims when she did not respond adequately to the 
AJ’s Orders and the agency’s discovery requests AJ’s Orders and the agency’s discovery requests 
and/or settlement inquiries. The Agency issued a and/or settlement inquiries. The Agency issued a 
Fi l A D i i d i h AJ’ di i lFi l A D i i d i h AJ’ di i lFinal Agency Decision adopting the AJ’s dismissal.Final Agency Decision adopting the AJ’s dismissal.

OFO reversed the agency’s FAD and remanded theOFO reversed the agency’s FAD and remanded theOFO reversed the agency s FAD and remanded the OFO reversed the agency s FAD and remanded the 
complaint for a FAD on the merits. complaint for a FAD on the merits. 



Contumacious ConductContumacious ConductContumacious ConductContumacious Conduct

Dismissal of a complaint by an AJ as a sanction Dismissal of a complaint by an AJ as a sanction p y Jp y J
is only appropriate in extreme circumstances, is only appropriate in extreme circumstances, 
where the CP had engaged in contumacious where the CP had engaged in contumacious g gg g
conduct, not simple negligence. Absent a finding conduct, not simple negligence. Absent a finding 
of contumacious conduct, the appropriate of contumacious conduct, the appropriate pp ppp p
sanction is to dismiss the hearing request, and sanction is to dismiss the hearing request, and 
remand the complaint to the agency to issue a remand the complaint to the agency to issue a p g yp g y
final agency decision on the merits based upon final agency decision on the merits based upon 
the existing record.the existing record.gg



The Trend Towards Reversing FADsThe Trend Towards Reversing FADsThe Trend Towards Reversing FADs  The Trend Towards Reversing FADs  
When Agencies Fail to Preserve and When Agencies Fail to Preserve and 

Provide Hearing RecordsProvide Hearing RecordsProvide Hearing RecordsProvide Hearing Records

R ntR nt EEOCEEOC d isi nsd isi ns shsh th tth t OFOOFO isisRecentRecent EEOCEEOC decisionsdecisions showshow thatthat OFOOFO isis
reversingreversing FinalFinal AgencyAgency DecisionsDecisions asas aa
sanctionsanction forfor anan agency’sagency’s failurefailure toto presentpresent
thethe fullfull hearingshearings recordrecord toto itit forfor reviewreview
whenwhen eithereither partyparty appealsappeals..



Sanctions Issued Against Sanctions Issued Against 
the Agency After a Hearingthe Agency After a Hearing

KlimekKlimek v Dep’t of Agriculturev Dep’t of Agriculture EEOC AppealEEOC AppealKlimekKlimek v. Dep t of Agriculturev. Dep t of Agriculture, EEOC Appeal , EEOC Appeal 
No. 0720120026 (April 30, 2013).No. 0720120026 (April 30, 2013).
Th A l d AJ’ fi di f di i i i d OFOTh A l d AJ’ fi di f di i i i d OFOThe Agency appealed an AJ’s finding of discrimination and OFO The Agency appealed an AJ’s finding of discrimination and OFO 
requested the Agency to provide the complete record for review. requested the Agency to provide the complete record for review. 
The Agency made two submissions, but neither submission The Agency made two submissions, but neither submission g yg y
contained the documents generated during the hearing process contained the documents generated during the hearing process 
or the hearing transcript.  or the hearing transcript.  

OFO issued a Notice to Show Cause Why Sanctions Should Not OFO issued a Notice to Show Cause Why Sanctions Should Not 
Be Imposed.  The Agency failed to submit the documents or to Be Imposed.  The Agency failed to submit the documents or to p g yp g y
show good cause for not doing so.show good cause for not doing so.



KlimekKlimek v. Dep’t of Agriculturev. Dep’t of AgricultureKlimekKlimek v. Dep t of Agriculturev. Dep t of Agriculture

 OFO found that sanctions were warranted.OFO found that sanctions were warranted.OFO found that sanctions were warranted.OFO found that sanctions were warranted.
 Sanctions serve a “dual purpose”: (1) to deter the Sanctions serve a “dual purpose”: (1) to deter the 

underlying conduct of the nonunderlying conduct of the non--complying party and complying party and y gy g p y g p yp y g p y
prevent similar misconduct in the future; and (2) to be prevent similar misconduct in the future; and (2) to be 
corrective and provide equitable remedies to the corrective and provide equitable remedies to the 
opposing party.opposing party.

 EEOEEO--MDMD--110, Chapter 9, IV (F): Agencies should 110, Chapter 9, IV (F): Agencies should 
develop internal procedures that will ensure the prompt develop internal procedures that will ensure the prompt 
submission of the complaint files upon notice of an submission of the complaint files upon notice of an 
appealappealappealappeal..



KlimekKlimek v. Dep’t of Agriculturev. Dep’t of AgricultureKlimekKlimek v. Dep t of Agriculturev. Dep t of Agriculture

Given the absence of a hearing record and Given the absence of a hearing record and 
as a sanction OFO reversed the Agency’sas a sanction OFO reversed the Agency’sas a sanction, OFO reversed the Agency s as a sanction, OFO reversed the Agency s 
FAD, dismissed the agency’s appeal, and FAD, dismissed the agency’s appeal, and 
upheld the AJ’s finding of discriminationupheld the AJ’s finding of discriminationupheld the AJ s finding of discriminationupheld the AJ s finding of discrimination..



Sanctions Issued Against Sanctions Issued Against 
the Agency After a Hearingthe Agency After a Hearing

ChattopadhyayChattopadhyay v. Dep’t of Health and Human Services v. Dep’t of Health and Human Services 
(National Institutes of Health)(National Institutes of Health), EEOC Appeal No. , EEOC Appeal No. 
0120081177 (September 28 2012)0120081177 (September 28 2012) req for reconreq for recon0120081177 (September 28, 2012), 0120081177 (September 28, 2012), req. for recon. req. for recon. 
denieddenied, EEOC Request No. 0520130097 (April 2, , EEOC Request No. 0520130097 (April 2, 
2013).  2013).  ))
After a hearing the AJ ruled in favor of the agency     and the CP After a hearing the AJ ruled in favor of the agency     and the CP 
appealed. The agency failed to submit a complete record for appealed. The agency failed to submit a complete record for 
review and did not respond to OFO’s Notice to Show Cause.  review and did not respond to OFO’s Notice to Show Cause.  
Missing: hearing transcripts, AJ Orders,  motions, & part of the Missing: hearing transcripts, AJ Orders,  motions, & part of the 
complaint file.complaint file.complaint file.complaint file.



ChattopadhyayChattopadhyay v. Health and Human v. Health and Human 
S i (N ti l I tit t f H lth)S i (N ti l I tit t f H lth)Services (National Institutes of Health)Services (National Institutes of Health)

 OFO determined that it was impossible to determine OFO determined that it was impossible to determine 
whether the AJ’s decision in the agency’s favor was whether the AJ’s decision in the agency’s favor was 
appropriately issued.appropriately issued.

 Case remanded to the AJ for a hearing as a sanction. Case remanded to the AJ for a hearing as a sanction. 

 Agency also ordered to provide notice to the CP of his Agency also ordered to provide notice to the CP of his 
entitlement to retain an attorney for which the agency entitlement to retain an attorney for which the agency 

ddmust pay attorney fees and costs for the entire hearings must pay attorney fees and costs for the entire hearings 
process, irrespective of the outcome of the case.process, irrespective of the outcome of the case.



ChattopadhyayChattopadhyay v. Health and Human v. Health and Human 
S i (N ti l I tit t f H lth)S i (N ti l I tit t f H lth)Services (National Institutes of Health)Services (National Institutes of Health)

The entire hearings process was defined as  The entire hearings process was defined as  
i h AJ i h CP’i h AJ i h CP’commencing as soon as the AJ receives the CP’s commencing as soon as the AJ receives the CP’s 

file and does not conclude until the AJ issues afile and does not conclude until the AJ issues a
decision on the complaint.decision on the complaint.



By the Way Did You Know?By the Way Did You Know?By the Way…Did You Know?By the Way…Did You Know?

OFO may issue a Notice to the head of anyOFO may issue a Notice to the head of anyOFO may issue a Notice to the head of any OFO may issue a Notice to the head of any 
federal agency to Show Cause and may request federal agency to Show Cause and may request 
the head or a representative to appear before thethe head or a representative to appear before thethe head or a representative to appear before the the head or a representative to appear before the 
Commission with adequate evidence of Commission with adequate evidence of 
compliance or with compelling reasons for noncompliance or with compelling reasons for non--compliance or with compelling reasons for noncompliance or with compelling reasons for non
compliance.compliance.

29 C.F.R 1614.503(e)29 C.F.R 1614.503(e)



Sanctions Issued Against Sanctions Issued Against 
th A Aft Di i l b th Ath A Aft Di i l b th Athe Agency After a Dismissal by the Agencythe Agency After a Dismissal by the Agency

Barker v. Dep’t of Health and Human Services Barker v. Dep’t of Health and Human Services 
(Indian Health Service)(Indian Health Service), EEOC Appeal No. , EEOC Appeal No. 
0120110385 (October 15, 2012).0120110385 (October 15, 2012).

CP appeals a decision. On Nov. 8, 2010, OFO notified the CP appeals a decision. On Nov. 8, 2010, OFO notified the 
agency that it had 30 days to provide the “complaint file.”  The agency that it had 30 days to provide the “complaint file.”  The 
Agency was placed on notice that failure to comply could resultAgency was placed on notice that failure to comply could resultAgency was placed on notice that failure to comply could result Agency was placed on notice that failure to comply could result 
in an adverse inference.  By subsequent written communication, in an adverse inference.  By subsequent written communication, 
OFO again requested the complaint file and warned the agency OFO again requested the complaint file and warned the agency 
that failure to comply could result in the issuance of sanctions.that failure to comply could result in the issuance of sanctions.



Barker v. Dep’t of Health and Human ServicesBarker v. Dep’t of Health and Human Servicespp
(Indian Health Service)(Indian Health Service)

 On September 10, 2012, OFO issues a Notice to Show On September 10, 2012, OFO issues a Notice to Show 
Cause.Cause.

 On October 11, 2012 (six days late) and without On October 11, 2012 (six days late) and without 
explanation the agency finally submitted a copy of the explanation the agency finally submitted a copy of the 
82 p pl i t d82 p pl i t d82 page complaint record.82 page complaint record.

 OFO reversed the agency’s final decision dismissing the OFO reversed the agency’s final decision dismissing the 
complaint forcomplaint for untimelinessuntimeliness and remanded the matterand remanded the mattercomplaint for complaint for untimelinessuntimeliness and remanded the matter and remanded the matter 
for an expedited investigation.for an expedited investigation.



Practical TipsPractical TipsPractical TipsPractical Tips

What to doWhat to doWhat to do . . . What to do . . . 



Offensive MovesOffensive MovesOffensive MovesOffensive Moves

f d d Af d d A Having a Default Judgment Entered Against the Having a Default Judgment Entered Against the 
Agency and/or Obtaining Attorney Fees and Agency and/or Obtaining Attorney Fees and 
CostsCosts

 Having a CP’s Request for a Hearing DismissedHaving a CP’s Request for a Hearing Dismissed Having a CP s Request for a Hearing Dismissed Having a CP s Request for a Hearing Dismissed 
or in Limited Circumstances, Having the CP’s or in Limited Circumstances, Having the CP’s 
Complaint Dismissed in its EntiretyComplaint Dismissed in its EntiretyComplaint Dismissed in its EntiretyComplaint Dismissed in its Entirety



AA “delayed” investigation can still “delayed” investigation can still 
result in a default judgmentresult in a default judgmentresult in a default judgment.result in a default judgment.

 After a formal discrimination complaint hasAfter a formal discrimination complaint has After a formal discrimination complaint has After a formal discrimination complaint has 
been filed the Agency should assign the case to been filed the Agency should assign the case to 
be investigated as soon as possible.be investigated as soon as possible.b g p bb g p b

 The Agency should have The Agency should have already trainedalready trained its its 
managers not to “stonewall” an EEOmanagers not to “stonewall” an EEOmanagers not to stonewall  an EEO managers not to stonewall  an EEO 
investigator.  Document any CP that refuses to investigator.  Document any CP that refuses to 
cooperate during an investigation. Equally cooperate during an investigation. Equally p g g q yp g g q y
important, maintain and timely submit the important, maintain and timely submit the 
complaint file and hearings record.complaint file and hearings record.



Th i ti ti h ld b l t d ithiTh i ti ti h ld b l t d ithi 180 d180 d ft thft th The investigation should be completed within The investigation should be completed within 180 days180 days after the after the 
formal discrimination complaint has been filed;formal discrimination complaint has been filed;

h l i d d i hi hh l i d d i hi h li fli f 180180 or where a complaint was amended, within the or where a complaint was amended, within the earlier ofearlier of 180 180 
days after the last amendment to the complaint or days after the last amendment to the complaint or 360 days360 days after after 
the filing of the original complaint;the filing of the original complaint;

 within the time period contained in an Order from the Office of within the time period contained in an Order from the Office of 
Federal Operations on appeal from a dismissal; or Federal Operations on appeal from a dismissal; or 

 within in any period of extension provided for in Section within in any period of extension provided for in Section 
1614.108(e) of the Code of Federal Regulations. (Section 1614.108(e) of the Code of Federal Regulations. (Section 
1614 108( ) ll f h CP d h A l il1614 108( ) ll f h CP d h A l il1614.108(e) allows for the CP and the Agency  to voluntarily 1614.108(e) allows for the CP and the Agency  to voluntarily 
extend the time period, by written agreement, for not more than extend the time period, by written agreement, for not more than 
an additional an additional 90 days90 days.).)



Even if the CP waits for the investigation to be Even if the CP waits for the investigation to be 
concluded and does not request a hearing until concluded and does not request a hearing until q gq g
he receives a ROI, the AJ may still issue an he receives a ROI, the AJ may still issue an 
Order to Show Cause  pertaining to the untimely Order to Show Cause  pertaining to the untimely p g yp g y
investigation.  If there is delay, seek a 90 day investigation.  If there is delay, seek a 90 day 
written extension from the CP.written extension from the CP.



 When an Order for a ROI is received, submit what the When an Order for a ROI is received, submit what the 
Agency has even if it is not complete and even if theAgency has even if it is not complete and even if theAgency has even if it is not complete and even if the Agency has even if it is not complete and even if the 
agency plans to contest jurisdiction; otherwise, the agency plans to contest jurisdiction; otherwise, the 
Agency will be in violation of the Order. When a Agency will be in violation of the Order. When a 
h i t i i d b it h t th A hh i t i i d b it h t th A hhearing request is received, submit what the Agency has hearing request is received, submit what the Agency has 
even if it is not complete and even if the agency plans even if it is not complete and even if the agency plans 
to contest jurisdiction; otherwise, the Agency will be in to contest jurisdiction; otherwise, the Agency will be in 
i l i f h CFRi l i f h CFRviolation of the CFR. violation of the CFR. 

 If part of the delay was attributable to the CP then theIf part of the delay was attributable to the CP then the If part of the delay was attributable to the CP, then the If part of the delay was attributable to the CP, then the 
Agency should set forth Agency should set forth specificallyspecifically how the CP how the CP 
contributed to the delay and the attempts made by the contributed to the delay and the attempts made by the 
Agency to comply with the timeframes Do damageAgency to comply with the timeframes Do damageAgency to comply with the timeframes.  Do damage Agency to comply with the timeframes.  Do damage 
control if the agency was still untimely when accounting control if the agency was still untimely when accounting 
for any delay by the CP.for any delay by the CP.



CPs should be monitoring an Agency’s  CPs should be monitoring an Agency’s  
timeliness If an Agency is untimely the CPtimeliness If an Agency is untimely the CPtimeliness. If an Agency is untimely, the CP timeliness. If an Agency is untimely, the CP 
should consider:should consider:

 seeking a default judgment;seeking a default judgment;

 monetary sanctions;monetary sanctions;

 adverse inferences/preclusion ofadverse inferences/preclusion of
id d/id d/evidence; and/orevidence; and/or

 attorney’s fees and costs. attorney’s fees and costs. 



Even a CP without an attorney mayEven a CP without an attorney mayEven a CP without an attorney may Even a CP without an attorney may 
seek his costs, but the CP should be seek his costs, but the CP should be 
prepared to prepared to attach receipts.attach receipts.

If d f l j d i d hIf d f l j d i d hIf  a default judgment is granted, the If  a default judgment is granted, the 
CP should request an CP should request an opportunity to opportunity to 
either testify or presenteither testify or presenteither testify or present either testify or present 
documentationdocumentation of  his damages.of  his damages.



Damage ControlDamage ControlDamage ControlDamage Control

IfIf aa partyparty hashas disobeyeddisobeyed anan OrderOrder
“without“without goodgood cause”cause” thatthat partyparty shouldshouldgg p yp y
considerconsider howhow thisthis affectsaffects thethe casecase andand
whatwhat “damage“damage control”control” wouldwould bebegg
appropriateappropriate..



Damage ControlDamage ControlDamage ControlDamage Control

 Can the CP establish a Can the CP establish a primaprima faciefacie case based case based 
upon evidence in the ROI?upon evidence in the ROI?upon evidence in the ROI? upon evidence in the ROI? 

 Can the CP present evidence to establish an Can the CP present evidence to establish an 
inference of discrimination?inference of discrimination?



Damage ControlDamage ControlDamage ControlDamage Control

Is it orth settling the case for less than hat the partyIs it orth settling the case for less than hat the partyIs it worth settling the case for less than what the party Is it worth settling the case for less than what the party 
would have originally preferred if that party may be would have originally preferred if that party may be 
facing a potential default judgment?facing a potential default judgment?facing a potential default judgment? facing a potential default judgment? 

Or if that party may be facing the potential of havingOr if that party may be facing the potential of havingOr if that party may be facing the potential of having Or if that party may be facing the potential of having 
their request for a hearing dismissed?   their request for a hearing dismissed?   



Damage ControlDamage ControlDamage ControlDamage Control

If a default judgment is issued the AgencyIf a default judgment is issued the AgencyIf a default judgment is issued, the Agency If a default judgment is issued, the Agency 
should request permission to should request permission to submit rebuttal submit rebuttal 
evidenceevidence to any claim made by a CP forto any claim made by a CP forevidence evidence to any claim made by a CP for to any claim made by a CP for 
damagesdamages and/or the opportunity to crossand/or the opportunity to cross--
examineexamine the CPthe CPexamineexamine the CP.the CP.



Vulnerabilities: ROIs, Discovery Vulnerabilities: ROIs, Discovery 
Violations, and Missed Deadlines. Violations, and Missed Deadlines. ,,

Remember the A&O. Remember the A&O. 

The A&O specifically sets forth that a party The A&O specifically sets forth that a party 
mustmust respond to a request for discovery withinrespond to a request for discovery withinmustmust respond to a request for discovery within respond to a request for discovery within 
30 calendar days from receipt of the request.  If 30 calendar days from receipt of the request.  If 
a partya party ignoresignores the discovery requests it hasthe discovery requests it hasa party a party ignoresignores the discovery requests it has the discovery requests it has 
violated an Order of the AJ. violated an Order of the AJ. 



If a discovery request has been ignored, the If a discovery request has been ignored, the 
appropriate Motion for Sanctions should be filed.  appropriate Motion for Sanctions should be filed.  pp ppp p

 The Agency should move to have the CP’sThe Agency should move to have the CP’s The Agency should move to have the CP s The Agency should move to have the CP s 
request for a hearing dismissed.  request for a hearing dismissed.  

 The CP should move to have a default judgment The CP should move to have a default judgment 
entered against the Agency. entered against the Agency. 



If requests for admissions have been ignored, If requests for admissions have been ignored, 
alternative options include:alternative options include:a te at ve opt o s c ude:a te at ve opt o s c ude:

 filing a motion tofiling a motion to filing a motion to filing a motion to 
compel; compel; 

 requesting therequesting the requesting the requesting the 
admissions be admissions be 
deemed admitted;deemed admitted;deemed admitted; deemed admitted; 
and/orand/or

i di d requesting an adverse requesting an adverse 
inference and the inference and the 

l i f idl i f idexclusion of evidence. exclusion of evidence. 



When filing a motion When filing a motion gg
to compel, the to compel, the 
moving party should moving party should g p yg p y
argue that the nonargue that the non--
responsive party did responsive party did p p yp p y
not lodge any not lodge any 
objections to objections to jj
discovery within the discovery within the 
required timeframes, required timeframes, q ,q ,
therefore, the right to therefore, the right to 
object has been object has been jj
waived. waived. 



If a motion to compel is granted and the right to If a motion to compel is granted and the right to 
lodge objections waived, then the party is under lodge objections waived, then the party is under 

Order to answer all requests without objection.Order to answer all requests without objection.



IfIf thethe partyparty doesdoes notnot answeranswer allall requests,requests,
withoutwithout objection,objection, thenthen followfollow--upup withwith aa
MotionMotion forfor SanctionsSanctions forfor failingfailing toto obeyobey thethe
AA O dO d llAJ’sAJ’s OrderOrder grantinggranting thethe motionmotion toto compelcompel..



Calendar/Calculate all due deadlines from the Calendar/Calculate all due deadlines from the 
A&O, Scheduling Order, Etc. A&O, Scheduling Order, Etc. &O, Schedu g O de , Etc. &O, Schedu g O de , Etc. 

 Last day to serve discovery/respond to discovery;Last day to serve discovery/respond to discovery;

 DepositionsDepositions

 Proposed witness lists;Proposed witness lists;

 PrePre--Hearing Statements (and all items required);Hearing Statements (and all items required);

 PrePre Hearing Conferences; andHearing Conferences; and PrePre--Hearing Conferences; and Hearing Conferences; and 

 Hearings.Hearings.gg



If a Motion for Sanctions has been filed or an If a Motion for Sanctions has been filed or an 
Order to Show Cause has been issued then theOrder to Show Cause has been issued then theOrder to Show Cause has been issued, then the Order to Show Cause has been issued, then the 
party should attempt to show party should attempt to show good causegood cause for for 
the failure to obey the Order instead ofthe failure to obey the Order instead ofthe failure to obey the Order, instead of the failure to obey the Order, instead of 
submitting something that is nonsubmitting something that is non--responsive, responsive, 
such as arguing the merits of the casesuch as arguing the merits of the casesuch as, arguing the merits of the case. such as, arguing the merits of the case. 
Consider damage control.Consider damage control.




